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Short Caption:   Freedom From Religion Foundation, Inc. v. Jacob J. Lew 
 

To enable the judges to determine whether recusal is necessary or appropriate, an 
attorney for a non-governmental party or amicus curiae, or a private attorney 
representing a government party, must furnish a disclosure statement providing 
the following information in compliance with Circuit Rule 26.1 and Fed. R. App. 
P. 26.1. 

 
The Court prefers that the disclosure statement be filed immediately following 

docketing; but, the disclosure statement must be filed within 21 days of docketing 
or upon the filing of a motion, response, petition, or answer in this court, whichever 
occurs first. Attorneys are required to file an amended statement to reflect any 
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the party is a corporation, you must provide the corporate disclosure 
information required by Fed. R. App. P 26.1 by completing item #3): 

 
Alabama 
Auburn Fellowship Church, Auburn, AL 
Bible Baptist of Wilton, Wilton, AL 
Grace Baptist Church, Wetumpka, AL 
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Anointed Word International Fellowship, Inc., Bullhead City, AZ  
Arizona District Council of the Assemblies of God  
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Calvary Temple of Christ, Yuma, AZ 
Catalina Foothills Church, Tucson, AZ 
Centerstage Church, Apache Junction, AZ 
Christ Community Church, Tucson, AZ 
Christ’s Church of Flagstaff, Flagstaff, AZ  
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Lakeside Baptist Church, Peoria, AZ 
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Living Christ Fellowship, Mesa, AZ 
Maryvale Church of the Nazarene, Phoenix, AZ 
Mountain Park Community Church, Phoenix, AZ 
New Life Assembly of God, Mesa, AZ  
North Scottsdale Christian, Scottsdale, AZ 
Redemption Church, Gilbert, AZ 
Redemption Church-Gateway, Mesa, AZ  
Redemption Church-Mesa, Mesa, AZ 
Rincon Community Church, Vail, AZ 
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Saving Grace Lutheran Church, Queen Creek, AZ 
Set Free Christian Fellowship, Inc., Bullhead City, AZ  
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South Peoria Baptist Church, Peoria, AZ 
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Southeast Valley Baptist Church, Gilbert, AZ 
Tri-City Baptist Church, Chandler, AZ 
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Martindale Baptist Church, Little Rock, AR 

 
California 
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Beacon Baptist Church, Albany, GA 
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(2)  The names of all law firms whose partners or associates have appeared 

for the party in the case (including proceedings in the district court or 
before an administrative agency) or are expected to appear for the party 
in this court: 

 
 Alliance Defending Freedom 
 
(3)  If the party or amicus is a corporation: 

 
i)  Identify all its parent corporations, if any; and 
 
Antiochian Orthodox Christian Archdiocese of North America, Inc. is the 
parent corporation of St. Andrew Orthodox Church in Riverside, California. 
 
Grace International Churches and Ministries, inc. is the parent corporation of 
the following churches: 
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• Crosswind Community Church, Palmdale, CA 
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Attorney's Signature:   s/ Erik W. Stanley  Date:  April 10, 
2014   

 
 
Please indicate if you are Counsel of Record for the above listed parties pursuant 
to Circuit Rule 3(d).    Yes   X No    

 
Address:    15100 N. 90th Street,    

 
        Scottsdale, AZ 852260 
 
Phone Number:   480-444-0020   Fax Number:   480-444-0028  

 
E-Mail Address:   estanley@alliancedefendingfreedom.org  
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IDENTITY OF AMICUS CURIAE1 

 This brief represents the interests of 624 pastors and churches nationwide.2 

These pastors and churches come from diverse geographic, denominational, and 

cultural backgrounds, but they are united in their reliance on the minister’s housing 

allowance and their deep concern for its future. 

The hundreds of pastors and churches represented by this brief come from 

forty-two different states. They represent a broad spectrum of the faith community, 

with denominational backgrounds including Assemblies of God, Baptist, Catholic, 

Episcopal, Lutheran, Methodist, Nazarene, and Presbyterian, as well as many 

independent, nondenominational churches. These pastors and churches represent 

varied cultural and ethnic backgrounds, including Vietnamese and Korean 

ethnicities. They represent churches ranging from very few congregants to mega-

churches of thousands. Despite their varied backgrounds and faith traditions, each 

member of this broad coalition of pastors and churches relies upon the minister’s 

housing allowance and will be directly affected should this long-standing 

exemption be struck down.

                                           
1 All parties have consented to the filing of this amicus brief. Amicus curiae 
certifies that no counsel for a party authored this brief in whole or in part and no 
person or entity, other than amicus, its members, or its counsel, has made a 
monetary contribution to its preparation or submission. 
2 Amicus curiae conferred with other amici before filing this brief to ensure that the 
perspective provided is unique and helpful to the Court in resolving this case. 
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SUMMARY OF ARGUMENT 

The district court’s conclusion that 26 U.S.C. § 107(2) violates the 

Establishment Clause turns upon one critical assumption – that every tax 

exemption is a government subsidy. But not all tax benefits are created equal. 

Exemptions and subsidies are significantly different both in how they operate and 

in the degree of entanglement they foster with the government. Exemptions and 

subsidies usually serve different legislative purposes: subsidies encourage certain 

behavior while exemptions may define the tax base or foster neutrality towards 

religion. Supreme Court precedent recognizes that not all tax exemptions are 

subsidies in the Establishment Clause context. 

In equating all tax exemptions with direct government subsidies, the district 

court failed to recognize the secular purpose and effect served by § 107(2). Far 

from establishing religion, this permissive accommodation fosters disentanglement 

with religion and neutrality towards religion as it seeks to navigate the perilous 

waters between the Establishment Clause and the Free Exercise Clause. 

ARGUMENT 

The district court’s conclusion that § 107(2) violates the Establishment 

Clause turns on one crucial legal assumption – that every tax exemption constitutes 

a government subsidy. See Edward A. Zelinsky, The First Amendment and the 

Parsonage Allowance (January 27, 2014), Tax Notes, Vol. 142, No. 4, Jan. 27, 
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2014. Available at SSRN: http://ssrn.com/abstract=2394132 (“Critical to the 

[FFRF v. Lew district] court’s reasoning was the assertion of the Texas Monthly 

plurality that ‘every tax exemption constitutes a subsidy.’”). 

In concluding that § 107(2) violates the Establishment Clause, the court 

below focused solely on whether the tax exemption3 has a secular purpose or 

effect, as required by the Lemon test. See Freedom from Religion Found., Inc. v. 

Lew, 11-CV-626-BBC, 2013 WL 6139723 *21 (W.D. Wis. Nov. 22, 2013) 

(hereinafter “Opinion”) (“because I have concluded that §107(2) does not have a 

secular purpose or effect, I need not decide whether the provision fosters excessive 

entanglement between church and state.”). Its analysis essentially began – and 

ended – with Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989). See Opinion at *9 

(“Consideration of the question whether § 107(2) violates the Establishment 

Clause must begin with Texas Monthly”); see also id. at *10 (“I conclude that 

Texas Monthly controls the outcome of this case.”). Although the court 

acknowledged that “no single opinion garnered at least five votes in Texas 

Monthly,” it nevertheless accepted without scrutiny the plurality’s premise that 

every tax exemption constitutes a government subsidy. Id. at *9-10. 

                                           
3 Although the minister’s housing allowance in 26 U.S.C. § 107(2) is more 
precisely characterized as a tax “exclusion,” this brief employs the term 
“exemption” for the sake of consistency with the district court’s opinion below. 
See, e.g., Opinion at *1 (referring to the provisions of 26 U.S.C § 107 as “income 
tax exemptions”). 
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 Once the court embraced this legal assumption, the logical trajectory was 

fixed. Each subsidy “cannot but convey a message of endorsement to slighted 

members of the community” who did not receive the subsidy. Id. at *9 (quoting 

Texas Monthly). Under this view, only disbursement of the subsidy to various and 

sundry secular organizations, or a special mandate of the Free Exercise Clause, 

could salvage a subsidy to religious organizations from an Establishment Clause 

violation. See id. (noting that subsidies are unjustifiable if not shared with a wide 

array of secular groups or mandated by the Free Exercise Clause). Yet, as 

discussed below, the district court’s fundamental premise is flawed: not every tax 

exemption constitutes a government subsidy. 

I. Not all tax exemptions are subsidies because they operate differently 
and generally serve different legislative purposes. 

The district court’s assumption that all tax exemptions are government 

subsidies equivalent to direct expenditures rests on tenuous logic and questionable 

legal grounds. This expenditure theory of tax exemptions considers only one facet 

of the tax benefit – its economic effect. Put simply, tax exemptions are viewed as 

dollars in the pocket of the exempt entity that belonged in government coffers, 

bestowed as a matter of legislative grace. 

Although this one-size-fits all approach takes little effort to apply, and may 

reach a just result in other contexts, equating exemptions and subsidies paints a 
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skewed and incomplete picture in the sensitive area of Establishment Clause 

jurisprudence. 

A. Tax exemptions and direct subsidies operate differently. 

 Tax exemptions and government subsidies are operationally distinct in 

several ways: this brief highlights four. 

1. Tax exemptions do not involve any transfer of revenue from 
the government to the exempt entity. 

First, a tax exemption does not involve any transfer of revenue from the 

government to the exempt entity. As the Supreme Court noted, “[t]he grant of a tax 

exemption is not sponsorship since the government does not transfer part of its 

revenue to churches but simply abstains from demanding that the church support 

the state.” Walz v. Tax Comm’n of City of New York, 397 U.S. 664, 675 (1970); see 

also Dean M. Kelley, Why Churches Should Not Pay Taxes4 33 (1st ed. 1977) (“In 

a tax exemption, no money changes hands between government and the 

organization.” (emphasis original)). Money that never passed into the 

government’s coffers is money that never belonged to the government. See Ariz. 

Christian Sch. Tuition Org. v. Winn, ___U.S.___, 131 S. Ct. 1436, 1448 (2011) 

                                           
4 Dean Kelley’s book Why Churches Should Not Pay Taxes was highly influential 
after its initial printing in the 1970s. But since copies of the book are no longer 
easy to obtain, a relevant excerpt of the book has been scanned and attached for 
this Court’s ease of reference at Exhibit A, bound with this brief. 
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(explaining that tax benefits, such as STO tax credits, were never owed to the state 

and thus cannot be considered government funds). 

Likewise, a tax exemption does not divert taxpayer dollars to support the 

entity’s operations, forcing taxpayers to become indirect donors. See Kelley, Why 

Churches Should Not Pay Taxes at 33 (“A tax exemption…does not provide one 

cent to an organization.” (emphasis original)).  The exempt entity must find some 

other source of revenue to fund its operations. See id. (“Without contributions from 

its supporters, [the exempt entity] has nothing to spend.”). By contrast, “[a] 

subsidy involves the direct transfer of public monies to the subsidized enterprise 

and uses resources exacted from taxpayers as a whole.” Walz, 397 U.S. at 690 

(Brennan, J. concurring). Subsidies involve the transfer of monies from the 

taxpayer, to the government, to the subsidy recipient. 

2. Tax exemptions do not create a sustained financial or 
administrative relationship between the government and 
the exempt entity. 

Second, because a tax exemption does not entail the transfer of public 

monies from the government to an exempt entity, there is no sustained financial or 

administrative relationship between the two. A tax exemption involves “no 

financial transaction with applications, checks, warrants, vouchers, receipts, 

accounting, or audits.” Kelley, Why Churches Should Not Pay Taxes at 33. Any 

involvement between the exempt entity and the government is “minimal” and 
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“remote” at best. Walz, 397 U.S. at 676.  By contrast, “a direct money subsidy [is] 

a relationship pregnant with involvement and, as with most governmental grant 

programs, could encompass sustained and detailed administrative relationships for 

enforcement of statutory or administrative standards.” Id. at 675. Subsidy 

recipients must expend considerable energy “applying for, defending, reporting, 

qualifying, [and] undergoing audits and evaluations” to obtain and maintain the 

subsidy. Kelley, Why Churches Should Not Pay Taxes at 33. Tax exemptions avoid 

such government entanglement. 

3. Tax exemptions do not involve a perennial budget battle to 
ensure their continued existence. 

Third, a tax exemption does not involve a perennial budget battle to ensure 

its continued existence. Tax exemptions, once enacted, enjoy a relatively fixed and 

assured place in the tax code. A subsidy recipient, by contrast, must periodically 

struggle to “obtain, renew, maintain, or increase” the subsidy, subject to political 

scrutiny. Id. 

4. Tax exemptions do not have a fixed dollar amount. 

Fourth, tax exemptions do not have a fixed dollar amount. See id. (“there is 

no ‘amount’ involved in a tax exemption because it is ‘open-ended’”). The value of 

an exemption fluctuates in proportion to changes in the tax base value. Direct 

subsidies, by contrast, have a fixed dollar amount which is “determined by the 

legislature or an administrator.” Id. 
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Thus, tax exemptions and direct subsidies operate very differently. These 

two tax benefits involve differing obligations on the part of the receiving entity. 

They involve differing degrees of government involvement and regulations, as well 

as differing degrees of taxpayer association. Thus, it is inaccurate to categorically 

lump all tax benefits together as if they were operationally equivalent. 

B. Tax exemptions and direct subsidies generally serve different 
legislative purposes.    

Not only do tax exemptions operate very differently from direct subsidies, 

but equating the two either assumes these tax benefits always serve the same 

purpose, or assumes that any difference in purpose is inconsequential. Nothing 

could be further from the truth. In Establishment Clause jurisprudence, the purpose 

for which the legislature enacted a statute plays a key role in evaluating its 

constitutionality. See, e.g., Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (“Every 

analysis in this [Establishment Clause] area must begin with consideration of … a 

secular legislative purpose….”). 

The tax code serves a plethora of purposes. “Although the primary objective 

of the [Internal Revenue] [C]ode is to raise revenue, it is also used as a fiscal, 

economic, and social policy tool.” Donna D. Adler, The Internal Revenue Code, 

the Constitution, and the Courts: The Use of Tax Expenditure Analysis in Judicial 

Decision Making, 28 WAKE FOREST L. REV. 855, 859 (1993). Not all tax benefits 

are created equal. 
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1. Some tax exemptions define the tax base. 

Some tax benefits simply define the tax base. As a matter of legislative fiat, 

some tax exemptions and exclusions do nothing more than identify what is, and is 

not, taxed. “There is no way to tax everything…. In specifying the ambit of any 

tax, the legislature cannot avoid ‘exempting’ those persons, events, activities, or 

entities that are outside the territory of the proposed tax.” Boris I. Bittker, 

Churches, Taxes and the Constitution, 78 YALE L.J. 1285, 1288 (1969). Few would 

argue that a state that eliminated all corporate income tax and relied exclusively on 

revenue from sales tax had “subsidized” religious corporations by exempting their 

income from taxation. See Edward A. Zelinsky, Are Tax “Benefits” for Religious 

Institutions Constitutionally Dependent on Benefits for Secular Entities?, 42 B.C. 

L. REV. 805, 824 (2001) (stating same). Rather, the state simply “selected sales as a 

tax base and excluded corporate income from taxation as a matter of base 

definition.” Id. 

As Professor Bittker remarked over forty years ago: “The assertion that an 

exemption is equivalent to a subsidy is untrue, meaningless, or circular, depending 

on context, unless we can agree on a ‘correct’ or ‘ideal’ or ‘normal’ taxing 

structure as a benchmark from which to measure departures.” Bittker, Churches, 

Taxes, and the Constitution, at 1304. Some tax exemptions simply identify the 

parameters of the tax base. 
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2. Some tax exemptions and all subsidies serve as incentives to 
certain behavior. 

Other tax benefits serve as incentives to certain behavior.  For example, 

some exemptions are designed to encourage “charitable giving, engaging in 

research and development, and saving for retirement through employer-sponsored 

retirement plans.” Donna D. Adler, The Internal Revenue Code, the Constitution, 

and the Courts: The Use of Tax Expenditure Analysis in Judicial Decision Making, 

28 WAKE FOREST L. REV. 855, 859 (1993). Most, if not all, subsidies fall within 

this category and are designed to promote objectives deemed desirable by the 

government. See, e.g., Texas Monthly, 489 U.S. at 14-15 (noting that subsidies 

convey a message of government endorsement). 

3. Some tax exemptions accommodate religion. 

But tax benefits may fulfill yet a third legislative purpose – accommodating 

religion. Religion receives “special solicitude” under the First Amendment 

Religion Clauses. Hosanna-Tabor Evangelical Lutheran Church & Sch. v. 

E.E.O.C., ___U.S.___, 132 S. Ct. 694, 697 (2012). Between the mandates of the 

Free Exercise Clause and the prohibitions of the Establishment Clause, there is 

ample room for the government to accommodate religion without endorsing it. See 

Walz, 397 U.S. at 673 (“The limits of permissible state accommodation to religion 

are by no means coextensive with the noninterference mandated by the Free 
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Exercise Clause.”). The Walz Court referred to this space as “play in the joints” 

between the Religion Clauses. Id. at 669. 

“Extensive contacts between modern tax systems and religious institutions is 

unavoidable.” Edward A. Zelinsky, Do Religious Tax Exemptions Entangle in 

Violation of the Establishment Clause? The Constitutionality of the Parsonage 

Allowance Exclusion and the Religious Exemptions of the Individual Health Care 

Mandate and the FICA and Self-Employment Taxes, 33 CARDOZO L. REV. 1633, 

1635 (2012). But when a government body is confronted with the choice of taxing 

religion or exempting religion, exempting religion is the least-entangling and most-

neutral alternative. Government “does not…establish religion by leaving it alone.” 

Douglas Laycock, Towards a General Theory of the Religion Clauses: The Case of 

Church Labor Relations and the Rights to Church Autonomy, 81 COLUM. L. REV. 

1373, 1416 (1981). Tax exemptions create only “minimal and remote 

involvement” between the government and the exempt entity, which entails far less 

involvement than taxation, and substantially less involvement than a direct 

subsidy. Walz, 397 U.S. at 675. Thus, some tax exemptions fulfill the legislative 

purpose of accommodating religion, part of the “play in the joints” between the 

Religion Clauses which neither establishes nor inhibits religion. 

In sum, “[e]ach value judgment under the Religion Clauses must therefore 

turn on whether particular acts in question are intended to establish or interfere 
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with religious beliefs and practices or have the effect of doing so.” Id. at 669.  

(emphasis added). Put another way, courts cannot shirk their obligation to analyze 

whether each individual tax benefit has a secular purpose or effect as required 

under the Lemon test. Especially in the sensitive area of Establishment Clause 

jurisprudence, it is not enough simply to equate tax exemptions and subsidies, for 

they may serve radically different legislative purposes. Each statute must be 

evaluated on its own merit. 

II. Supreme Court precedent differentiates between tax exemptions and 
direct subsidies in Establishment Clause jurisprudence. 

 Supreme Court precedent also recognizes that not every tax exemption is 

equivalent to a government subsidy in the Establishment Clause context. 

 In the seminal case Walz v. Tax Commission of City of New York, the Court 

considered an Establishment Clause challenge to a New York tax exemption for 

religious properties used solely for religious worship. 397 U.S. 664 (1970). In 

analyzing the constitutionality of this exemption, the Court considered the 

exemption’s purpose, operation, and effect. Although the exemption included a 

number of groups that fostered “moral or mental improvement,” the Court found it 

“unnecessary to justify the tax exemption on the [grounds of] social welfare 

services.” Id. at 673-74. Rather, the exemption reflected a “reasonable and 

balanced attempt to guard against” the dangers of entanglement entailed by 

taxation. Id. Its purpose was to accommodate religion. 
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Although the exemption’s effect was an “indirect economic benefit,” the 

exemption gave rise to a “lesser involvement than taxing” the entity. Id. at 674. 

Importantly, the Walz Court noted that the exemption did not operate like a subsidy 

since the “government does not transfer part of its revenue to churches” and since 

it did not trigger continuing government surveillance and entanglement. Id. at 674-

76. A six-justice majority held that there “is no genuine nexus between tax 

exemption and establishment of religion.” Id. at 675. 

 Justice Brennan, who understood the difference between tax exemptions and 

direct subsidies in his Walz concurrence, see 397 U.S. at 690 (Brennan, J. 

concurring) (“Tax exemptions and general subsidies, however, are qualitatively 

different”), conflated the two in authoring the Texas Monthly plurality opinion. 

Texas Monthly involved a sales tax exemption for religious periodicals. According 

to the three-justice plurality, “[e]very tax exemption constitutes a subsidy....” Texas 

Monthly, 489 U.S. at 14. Notably, the plurality emphasized the economic effect of 

the exemption: “it provide[s] unjustifiable awards of assistance to religious 

organizations.” Id. at 15 (quoting Corp. of Presiding Bishop of Church of Jesus 

Christ of Latter-day Saints v. Amos, 483 U.S. 327, 348 (1987) (internal quotation 

marks omitted)). But Justice Brennan’s sweeping equation of exemptions and 

subsidies did not garner support from a majority of the splintered Court. 

Case: 14-1152      Document: 32            Filed: 04/14/2014      Pages: 49



13 
 

Justice Blackmun concurred in judgment on the narrowest grounds, 

rendering his concurrence the holding of the Texas Monthly Court. See Marks v. 

U.S., 430 U.S. 188, 193 (1977) (“When a fragmented Court decides a case and no 

single rationale explaining the result enjoys the assent of five Justices, the holding 

of the Court may be viewed as that position taken by those Members who 

concurred in the judgments of the narrowest grounds.” (internal quotation marks 

omitted)). This carefully narrowed opinion did not endorse the plurality’s sweeping 

condemnation of all tax exemptions as government subsidies. See Zelinsky, The 

First Amendment and the Parsonage Allowance at 420 (stating same). Rather, 

Justice Blackmun limited his holding to the question “whether a tax exemption 

limited to the sale of religious literature by religious organizations violates the 

Establishment Clause. I conclude that it does.” Texas Monthly, 489 U.S. at 28 

(Blackmun, J. concurring) (emphasis original). Despite the district court’s attempt 

in its Opinion below to downplay differences between the plurality and 

concurrence, the subsidy discussion did not factor into Justice Blackmun’s 

concurrence and is therefore not binding precedent.5 

                                           
5 The district court attempts to bolster its reliance on the Texas Monthly plurality’s 
equation of tax exemptions and subsidies by pointing to cases from other contexts 
that have also equated the two. See Opinion at *14 (citing Arkansas Writers’ 
Project, Inc. v. Ragland, 481 U.S. 221 (1987) (free press case); Regan v. Taxation 
With Representation of Washington, 461 U.S. 540 (1983) (free speech case). But as 
noted by Justice Scalia, the Court has “not treated [tax exemptions and subsidies] 
as equivalent…in the Establishment Clause context, and with good reason.” Texas 

Case: 14-1152      Document: 32            Filed: 04/14/2014      Pages: 49



14 
 

 Regardless, the Court’s most recent opinion on these issues removes any 

lingering doubt regarding the Court’s stance on equating tax benefits and subsidies. 

In Arizona Christian School Tuition Organization v. Winn, taxpayers brought an 

Establishment Clause challenge to Arizona’s tax credits for contributions to school 

tuition organizations (STOs), arguing that the “tax credit is…best understood as a 

government expenditure.” 131 S. Ct. at 1440, 1447 (2011). The five-justice 

majority flatly rejected this argument. Id. at 1447. It noted the “distinction” 

between governmental expenditures and tax credits, observing that tax credits do 

not implicate the individual taxpayer in any alleged establishment of religion 

because no tax dollars were “extracted and spent.” Id. 

Tax credits and tax exemptions operate very similarly: neither extracts and 

spends a taxpayer’s money, but rather benefits a third party. If anything, tax 

exemptions rest on more solid Establishment Clause ground than the tax credit at 

issue in Winn. On the tax benefits spectrum, tax credits offer to the receiving entity 

more direct financial support than a tax exemption, such as the minister’s housing 

allowance. 

                                                                                                                                        
Monthly, 489 U.S. at 43 (Scalia, J. dissenting). In contrast to Ragland and Regan, 
the issue in this case is not whether the federal government must grant the tax 
exemption to ministers, but whether it may. “The limits of permissible state 
accommodation to religion are by no means co-extensive with the noninterference 
mandated by the Free Exercise Clause.” Walz, 397 U.S. at 673. 
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 The district court below summarily dismissed Winn as precedential only for 

purposes of taxpayer standing, but cited no precedent for such an extraordinary 

move. See Opinion at *14. This is a cramped reading of the precedent. While Winn 

arose in a different context, it does clearly identify the Court’s position on 

uncritically equating tax benefits and direct government expenditures in the 

Establishment Clause context. 

As a whole, Winn stands for the proposition that tax benefits are 

qualitatively different from government spending for Establishment Clause 

purposes. Supreme Court precedent has never equated tax exemptions with 

subsidies for all purposes under the Establishment Clause, and Winn continues this 

unbroken line of precedent. The district court’s holding to the contrary is a gross 

misreading of Supreme Court precedent and is out of step with cases such as Walz 

and Winn. 

III. Section 107(2) is a permissible accommodation of religion rather than a 
government subsidy. 

This discussion of tax benefits is far from merely academic.  The district 

court’s assumption that tax exemptions always equate to subsidies in the 

Establishment Clause context has serious implications for thousands of pastors and 

churches nationwide that rely on the minister’s housing allowance. Section 107(2) 

allows a minister to exclude from gross income “the rental allowance paid to him 

as part of his compensation” for housing. 26 U.S.C. § 107(2). The tax exemption 
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does not involve any transfer of public monies to the minster, nor otherwise divert 

taxpayer dollars to finance ministerial housing. The exemption triggers no 

sustained administrative or financial relationship between the minister and the 

government, nor any annual struggle to renew the exemption. Compensation that is 

earmarked for a minister’s housing simply falls outside the parameters of taxable 

gross income. 

Congress enacted § 107 as part of a broader legislative scheme exempting 

from taxation certain on-site, employer-provided housing – including parsonages. 

See 26 U.S.C. § 107, et seq. But because not all religious denominations provide 

on-site parsonages, Congress elected to exempt compensation provided to 

ministers for the fair rental value of their housing in order to “accommodate the 

differing governance structures, practices, traditions, and other characteristics of 

churches through tax policies that strive to be neutral with respect to such 

differences” and avoid “intrusive inquires by the government.” H.R. 4156, 107th 

Cong. § 2 (a)(3)-(5) (as introduced April 10, 2002). Far from establishing religion, 

§ 107(2) is designed to be neutral and accommodating to religion. 

“In constitutional terms, section 107 is more convincingly perceived not as a 

subsidy but, according to Walz, as managing the inevitable entanglement caused by 

taxation and as accommodating the autonomy of religious institutions and actors. 

In a world of imperfect choices, section 107 separates rather than subsidizes.” 

Case: 14-1152      Document: 32            Filed: 04/14/2014      Pages: 49



17 
 

Zelinsky, The First Amendment and the Parsonage Allowance at 414. Freedom 

From Religion Foundation may disagree with Congress’s method for managing 

entanglement concerns, but “courts have always been deferential to the complex 

and occasionally arbitrary distinctions drawn in tax law.” Id. 

Section 107(2) serves the secular purpose and effect of accommodating 

religion and avoiding government entanglement with religion, and therefore 

comports with the separation necessary to satisfy Establishment Clause concerns. 

CONCLUSION 

Ideas have consequences. The district court’s assumption that “all tax 

exemptions are subsidies” has staggering implications for thousands of pastors and 

churches nationwide that rely not only on the minister’s housing allowance, but 

also upon exemptions from other federal, state, and local taxes. If fiscal impact 

alone determines constitutionality, then no tax benefit to religion would survive. 

As Mr. Chief Justice Burger wrote over forty years ago: “There is no 

genuine nexus between tax exemption and establishment of religion.” Walz, 397 

U.S. at 675. The district court wrongly assumed that all tax exemptions are 

government subsidies, and in so doing, failed to recognize the secular purpose and 

effect served by § 107(2). This tax exemption is not a government subsidy, nor 

does it establish religion. Rather, this permissive accommodation fosters 
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disentanglement with religion as it seeks to navigate the perilous waters between 

the Establishment Clause and the Free Exercise Clause. 

Thus, amicus curiae respectfully urge this Court to reverse the district 

court’s opinion and affirm the constitutionality of the minister’s housing 

allowance. 
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