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Introduction 

Plaintiff Governor Gretchen Whitmer asks this Court to short-circuit the 

litigation process and authorize the Oakland County Circuit Court to certify for this 

Court’s review the issues raised by her challenge to the constitutionality of MCL 

750.14, Michigan’s 91-year-old statute protecting innocent, unborn life. No matter 

how the Court views the merits of that challenge, it would be improper to certify. 

The main reason this Court should decline certification is that the Governor’s 

claims are unripe. “A claim is not ripe if it rests upon contingent future events that 

may not occur as anticipated, or may not occur at all.” Citizens Protecting 

Michigan’s Constitution v Secretary of State, 280 Mich App 273, 282; 761 NW2d 210 

(2008). Yet the Governor’s claims are founded on multiple layers of speculation 

about whether the U.S. Supreme Court will overrule Roe v Wade, how prosecutors 

might choose to respond to such a ruling, and whether individuals and abortion 

clinics might change their conduct as a result. But there is no way to know even 

what the federal high Court will do, much less how others might respond. And, in 

the meantime, there is no one under imminent threat of prosecution for violating 

MCL 750.14. The Governor’s claims are unripe because they depend on multiple 

contingent future events that may never occur.  

There are other reasons why this Court should decline to get involved right 

now. To begin, there is no reason for this Court to allow the Governor to skip review 

by the trial court or the Court of Appeals. The current state of affairs—namely, that 

MCL 750.14 is on the books but is judicially limited to comply with Roe—has 
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existed unchanged for almost 50 years. The Governor fails to establish the sort of 

exigencies necessary to skip straight to this Court. 

Even more problematic, certification under MCR 7.308 requires trial courts 

to include statements of fact that “make clear the application of the question.” But 

that’s impossible here. The Governor’s lawsuit involves no actual facts, only mere 

legal possibilities. A broad ruling that reads an unlimited right to abortion into the 

silence of Michigan’s Constitution would go much farther than Roe itself—or any 

other similar decision, for that matter—and could not possibly take into account the 

nuances of circumstances and other laws that will be affected. 

Finally, the Governor’s proposed certified issues raise thorny questions of 

federal constitutional law that should be vetted through the lower courts, in the 

ordinary course, before this Court tackles them. For example, a court will have to 

decide whether the Governor’s novel theory is nullified by the Fourteenth Amend-

ment to the U.S. Constitution, which prohibits any state from depriving “any person 

of life” without due process, where medical science establishes definitively that life 

begins at conception. A court would also have to decide whether reading an abortion 

right into the silence of Michigan’s Constitution violates the federal Republican 

Form of Government Clause. It would benefit not only this Court but the U.S. 

Supreme Court—which will be the ultimate arbiter of those and other possible 

federal questions—to have this case fully briefed and argued beginning in a trial 

court, as is typical of constitutional litigation. 
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For multiple reasons, then, this Court should decline the Governor’s request 

to authorize the trial court to certify the questions presented by her lawsuit for this 

Court’s review. The Governor must advance her political agenda through the 

democratic process, not through judicial fiat in a matter that lacks even the hint of 

a true case or controversy warranting the exercise of jurisdiction. 

Background 

In 1931, Michigan legislators enacted MCL 750.14, a law that bans the 

performing of an abortion unless necessary to save the life of the mother. The law 

does not regulate or target women, only medical professionals or others who seek to 

take innocent, unborn life. The law is 91 years old, and for nearly 60 years has 

existed side-by-side peaceably with the Constitution that Michigan citizens ratified 

in 1963. In 1973, this Court in People v Bricker, 389 Mich 524; 208 NW2d 172 

(1973), judicially modified MCL 750.14 so that it would comport with the U.S. 

Supreme Court’s Roe decision. And the Michigan Court of Appeals has already 

expressly held that Michigan’s Constitution does not secure a right to abortion that 

is independent of the abortion right that the U.S. Supreme Court found in the 

constitutional “penumbra” in Roe. Mahaffey v Attorney General, 222 Mich App 325; 

564 NW2d 104 (1997).  

Against this backdrop, the Governor, Attorney General, and Planned Parent-

hood have concocted an extraordinary, three-pronged attack on Michigan law of 

which this case represents one part. All three attacks are premised on a 

hypothetical future event: that the U.S. Supreme Court in Dobbs v Jackson 

Women’s Health Org, No 19-1392, may overrule Roe. See, e.g., 4/7/2022 Br. in 
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Support of Governor’s Executive Message, pp 10–11, Whitmer v Linderman, Mich 

Sup Ct No 164256 (raising the same concerns about “the U.S. Supreme Court’s 

looming decision in Dobbs”); Ex. 1, 4/7/2022 Planned Parenthood Verified Compl ¶¶ 

27–28 (“The Michigan Supreme Court’s construction of” MCL 750.14 incorporates a 

federal constitutional abortion doctrine that is “at risk of significant modification by 

the United States Supreme Court’s forthcoming decision in the Dobbs case, which 

presents the question whether Roe v Wade—on which the Bricker construction is 

founded—should be overruled. The United States Supreme Court could issue its 

decision in Dobbs any day” now.). 

Argument 

I. This Court should decline to authorize the trial court to certify the 
issues in this case for lack of ripeness.  

This Court should decline the Governor’s invitation to authorize the trial 

court to certify the issues raised in her complaint because they are unripe for 

judicial review at any level of the Michigan court system. 

The Michigan Constitution vests Michigan courts with “the judicial power of 

the state.” Const 1963, art 6, § 1. This Court has “described that power as ‘the right 

to determine actual controversies arising between adverse litigants, duly instituted 

in courts of proper jurisdiction.” In re House of Representatives Request for Advisory 

Op Regarding Constitutionality of 2018 PA 368 & 369, 505 Mich 884; 936 NW2d 

241, 243 (2019) (Clement, J, concurring) (emphasis added) (quoting People v 

Richmond, 486 Mich 29, 34; 782 NW2d 187 (2010), itself quoting Amway v Grand 

Rapids R Co, 211 Mich 592, 616; 179 NW 350 (1920)). So, even when a party seeks a 
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declaratory judgment, a Michigan court only has jurisdiction to provide declaratory 

relief in “a case of actual controversy within its jurisdiction.” MCR 2.605(A)(1). And, 

“to satisfy the ‘actual controversy’ requirement, a plaintiff’s claim must be 

justiciable.” Van Buren Charter Tp v Visteon Corp, 503 Mich 960; 923 NW2d 266, 

269 (2019) (Viviano, J., dissenting); Shavers v Kelley, 402 Mich 554, 589, 267 NW2d 

72 (1978) (“[A] plaintiff must allege and prove an actual justiciable controversy.”). 

Justiciability requires a ripe dispute. League of Women Voters of Michigan v 

Secretary of State, 506 Mich 561, 586 n 31; 957 NW2d 731 (2020) (MCR 

2.605 incorporates the doctrine of…ripeness.”). A Michigan “court is not empowered 

to decide … abstract propositions, or to declare, for the government of future cases, 

principles or rules of law which cannot affect the result as to the thing in issue in 

the case before it.” Amway, 211 Mich at 615. Ripeness prevents courts from 

adjudicating hypothetical claims before any actual injury has taken place. King v 

Mich State Police Dept, 303 Mich App 162, 188; 841 NW2d 914 (2013); Shaw v City 

of Dearborn, 329 Mich App 640, 657; 944 NW2d 153 (2019).  

Accordingly, a claim is not ripe if it depends on “contingent future events that 

may not occur as anticipated, or indeed may not occur at all.” Thomas v Union 

Carbide Agricultural Prods Co, 473 US 568, 580–81 (1985) (citation omitted); Mich 

Chiropractic Council v Com’r of Office of Fin and Ins Servs, 475 Mich 363; 716 

NW2d 561 (2006) (Opinion of Young, J.), overruled on other grounds, Lansing 

Schools Educ Ass’n v Lansing Bd of Ede, 487 Mich 349; 792 NW2d 686 (2010) 

(same); Citizens Protecting Michigan’s Constitution v Secretary of State, 280 Mich 
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App 273, 282; 761 NW2d 210 (2008) (“A claim is not ripe if it rests upon contingent 

future events that may not occur as anticipated, or may not occur at all.”); see also 

In re Independent Citizens Redistricting Comm’n for State Legislative and 

Congressional District’s Duty to Redraw Districts by Nov. 1, 2021, 507 Mich 1025; 

961 NW2d 211, 213 (2021) (“a majority of this Court believes that the anticipatory 

relief sought is unwarranted”). 

Consistent with these principles, this Court has declined to rule on 

constitutional challenges to state statutes for lack of ripeness where, as here, the 

government has not exercised its authority to enforce the statute. Dept of Social 

Servs v Emmanuel Baptist Preschool, 434 Mich 380, 388-389; 455 NW2d 1 (1990) 

(mem) (“The Court does not decide whether the [statutory] financial disclosure 

provisions violate the defendants' rights of the free exercise of religion and freedom 

of association, since the state has not exercised its statutory authority to compel 

financial disclosure, making these issues unripe for review.”); see also Katt v 

Dykhouse, 983 F2d 690 (CA 6, 1992) (“Under Michigan law, a constitutional 

challenge to a state statute is unripe unless it is clear that the state authorities 

intend to enforce the statute against the plaintiff”).  

Indeed, this Court has declined similar requests for authorization of certified 

questions where the issues presented simply aren’t justiciable. In re Executive 

Message of Governor Requesting Authorization of a Certified Question, 755 NW2d 

153 (Mich, 2008) (“[I]n response to the Executive Message, we respectfully decline 

the request to authorize the certified question because it is effectively moot.”) 
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Here, there is no way around the fact that the Governor’s claims are unripe. 

No one is under any imminent threat of prosecution for violating MCL 750.14 by 

engaging in conduct protected by Roe and other U.S. Supreme Court precedent. Roe 

has protected the taking of innocent, unborn, human life for nearly half a century 

and continues to do so. There is no present “controversy.” And Dobbs doesn’t change 

that. It is not clear how the U.S. Supreme Court will rule in Dobbs. And even if 

Dobbs eventually overturns Roe in whole or in part, a Michigan mother would still 

need to choose to take the life of her unborn child in Michigan, a Michigan abortion 

provider would still need to help the mother do so, and  a prosecutor would still 

need to make the decision to enforce MCL 750.14 against the provider in those 

circumstances. 

In sum, at its core, the Governor’s claims depend on multiple “contingent 

future events that may not occur as anticipated, or indeed may not occur at all.” 

Thomas, 473 US at 580–81 (citation omitted). This case is not ripe for consideration 

by the Oakland County Circuit Court, much less this Court. And given the highly 

charged political context here—where the Governor and Attorney General 

abandoned their constitutional obligations to execute and defend the law, and in 

which Planned Parenthood and its allies are already asking for the same relief the 

Governor requests through a ballot initiative—this Court’s institutional credibility 

would suffer permanent damage if it agreed to take jurisdiction over the proposed 

certified questions. 
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II. This Court should decline to order certification of any issues 
presented for several additional reasons. 

Even if the U.S. Supreme Court were to rule in Dobbs that Roe is no longer 

good law, there is still no basis for this Court to exercise jurisdiction. This Court has 

no obligation to grant any request for authorization of a certified question. MCR 

7.308(A)(5); MCR 7.308(A)(1)(a) (“may authorize [the trial court] to certify questions 

to the Court.”).  The Court’s power in this regard is discretionary.  See Ronnisch 

Constr Group, Inc v Lofts on the Nine, LLC, 499 Mich 544, 567; 886 NW2d 113 

(2016) (“The use of the term ‘may’ indicates discretionary, rather than mandatory, 

action.”); People v Grant, 445 Mich 535, 542; 520 NW2d 123 (1994) (use of the term 

“may” indicates “discretionary” action).  

Here, in addition to the fact that the issues raised by the Governor are not 

justiciable, there are multiple reasons why this Court should decline to authorize 

the trial court to issue certified questions and instead allow this case to proceed 

through the normal course.  

First, there is no indication that the Governor’s attempt to invalidate the 

constitutionality of a Michigan law, MCL 750.14, is so important and urgent “as to 

require an early determination.” MCR 7.308(A)(1)(a). There is nothing in the 

Governor’s brief supporting her request for certification establishing that this Court 

needs to intervene now, instead of allowing the judiciary’s normal process to 

function. The asserted exigency at the foundation of the Governor’s request—her 

concern that medical providers may be subject to criminal liability if Roe is 

overruled—is entirely speculative and unsupported by any record. It is unclear how 
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the U.S. Supreme Court will rule in Dobbs. Maybe it will entirely overrule Roe. 

Maybe it will affirm Roe in its entirety. Or maybe it will take an in-between 

approach that splits the difference somehow. Regardless, there is no way to know 

for sure. And, until the Supreme Court issues its opinion in Dobbs, the Governor’s 

request is premature. At this point, there is no more need for this Court to shortcut 

the normal judicial process than there has been since 1931, when MCL 750.14 was 

enacted. For that reason alone, this Court should decline the certification request.  

Second, authorizing the trial court to certify questions at this early juncture 

is inconsistent with the plain language of MCR 7.308(A)(1)(a), which requires the 

lower court “to certify the question to [this] Court with a statement of the facts 

sufficient to make clear the application of the question.” See also 6 Mich. Ct. Rules 

Prac., Text § 7308.2 (7th ed.) (“Any legal question certified to the Supreme Court 

must be accompanied by a statement of facts sufficient to make clear the application 

of the question.”). And “if sufficient facts are not given, the Court may require a 

further and better statement of the question or of the facts.” MCR 7.308(A)(1)(b). 

But “[i]f that is not possible, the high court may decline to review the matter at that 

time.” 6 Mich. Ct. Rules Prac., Text § 7308.2 (7th ed.).  

Here, because this is an anticipatory lawsuit that has only just begun (the 

defendants have not even answered the Governor’s complaint), there are no facts or 

even controversies presented on which a court could opine. For example, if this 

Court were to “find” a constitutional right to abortion in Michigan’s 1963 

Constitution—which is just as silent about the subject as is the federal Constitu-
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tion—it would have to articulate the contours of that right. Does that purported 

right prevent laws that reasonably require medical providers to notify the parents 

of minor children before performing an abortion procedure? Does it stop the State 

from imposing requirements that protect the health and safety of women 

undergoing hospital procedures, such as admission privileges at a nearby hospital? 

Does it cut short the State’s ability to require that a mother is adequately informed 

before she consents to have the life of her baby taken? It is impossible to answer 

these questions without facts and an actual controversy. As a result, authorizing 

the trial court to certify questions to this Court would be pointless because there is 

no world in which the trial court could provide this Court with “a statement of the 

facts sufficient to make clear the application of the question.” MCR 7.308(A)(1)(a). 

Finally, there are difficult federal legal issues embedded in the Governor’s 

proposed certified questions. For example, if this Court accepts the Governor’s 

contention that a silent Michigan Constitution creates a right to an abortion, then 

Right to Life of Michigan and the Michigan Catholic Conference will demonstrate to 

this Court—and to the U.S. Supreme Court if necessary—that the U.S. Constitution 

supersedes that right because the Fourteenth Amendment protects all life 

beginning at conception. And if this Court were to take seriously the Governor’s 

claim that MCL 750.14 has been invalid for the past 59 years, since the moment the 

Michigan Constitution became effective in 1963, then Right to Life of Michigan and 

the Michigan Catholic Conference’s response will be that the U.S. Constitution’s 

Republican Form of Government Clause requires this Court—and the U.S. Supreme 
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Court if necessary—to honor the language and the silence of Michigan’s 

Constitution, rather than impose language and rights that the People of Michigan 

have never endorsed nor ratified through the democratic process. Both this Court 

and the U.S. Supreme Court would benefit greatly from having such thorny issues 

briefed, argued, and decided at each level of the judiciary, as is typical, rather than 

rushing to judgment now. 

Accordingly, there are multiple prudential concerns that militate against this 

Court authorizing the trial court to certify the questions raised in the Governor’s 

complaint. Instead, it should decline the certification request and allow this case to 

proceed in the trial court, if appropriate, and any subsequent appeals pursued 

through the usual channels in the ordinary course.  

Conclusion 

For the reasons stated above, this Court should decline the Governor’s 

request to authorize the Oakland County Circuit Court to certify the issues raised 

in the Governor’s complaint.  
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Respectfully submitted, 
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