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Dear Sir or Madam:

Alliance Defending Freedom writes this comment lehalf of Biola University (La
Mirada, California), Grace College and Seminary rfgvia Lake, Indiana), Geneva College
(Beaver Falls, Pennsylvania), and Louisiana Coll@&geeville, Louisiana).

These institutions of higher education are gnaweincerned about the illegal violations
of religious freedom that continue to be implicatedthe notice of proposed rulemaking
(“NPRM"), 78 Fed. Reg. 8,456 (Feb. 6, 2013). Thetposal and the underlying mandate it
defends (finalized at 77 Fed. Reg. 8,725 (Feb.2032)) (hereinafter “the Mandate”) illegally
require religious objectors to issue health pl&as tause coverage of “contraception” (including
but not limited to drugs that can cause the dermofsembryos both before and after uterine
implantation, hereinafter, abortion-inducing druagsabortifacients), as well as sterilization, and
associated patient education and counseling. Taedste poses a direct violation of the rights
of entities and individuals not to participate mck activities to which they have a religious
objection. The NPRM, far from alleviating this lation, promises to perpetuate it.

The Mandate and suggested “accommodations” ilNfABM blatantly violate the right
to religious freedom protected throughout fedemal,| including the Religious Freedom
Restoration Act (“RFRA”), 42 U.S.C. 2000bbet seq. and the First Amendment to the U.S.
Constitution. The NPRM'’s refusal to expand the Nte’'s exemption beyond houses of
worship is offensive because it drastically minieszwhat counts as a religious employer.
Applying the Mandate tany entity or individual possessing a religious olipatis illegal.



No other federal rule has so narrowly and discratonly defined what it means to
exercise religious conscience, and no regulatieanevar so directly violated plain statutory and
constitutional religious freedoms. The NPRM doethimg to change that fact.

Entities such as the colleges and universities #tibgthis comment, and indeed any
religiously objecting employer, have a legal riglot to be required to facilitate, cause, offer or
pay for health insurance coverage that includestioes to which they have a religious or moral
objection. Religiously objecting entities of anind have a right not to be forced to choose
between causing such coverage, paying a fine affdrigg lawsuits, or offering no health
insurance coverage at all. Whether operating fofitpor not, all employers with religious beliefs
have the same right under RFRAnot have their religious and moral beliefs burdenedhzy
federal government. Likewise, insurance compah&s a right not to be forced to offer such
coverage. Individuals have the same right notetdoloced to enroll in or purchase objectionable
coverage. Federal law simply prohibits the fedgmalernment from violating the religious and
moral beliefs ofiny of these stakeholders.

The Mandate offers no explanation of how it confertn RFRA. It also makes no
concession to the already 16 federal court degsagrainst this Mandate lost by the Departments
of Health and Human Services, Treasury, and Labarthe extent the Mandate commands any
religious objector to facilitate coverage in viotet of that stakeholder’'s beliefs, it imposes a
substantial burden on those beliefs. Those burdensurn, cannot possibly be the least
restrictive means of satisfying the allegedly colimpg interest that the Mandate allegedly
advances. The federal government could achievestéted goals by, among other methods,
directly subsidizing the coverage itself (if thelipcal will existed to do so), instead of by
compelling the participation of objecting employeY®t there can be no serious claim that the
Mandate is supported by a compelling interest wlBemgress and the Departments already
exempt scores of millions of women from this Mard&br secular reasons. These reasons
include exemption of “grandfathered” plans not dile subject to the Mandate. A government
content to leave those women without the Mandatbenefits” cannot possibly claim a
compelling interest to burden religious employeg&ich underinclusiveness also shows that the
Mandate is not “generally applicable,” and therefdrviolates the Free Exercise Clause of the
First Amendment in addition to violating RFRA.

The NPRM does not propose to solve any of thesblgmts. It refuses to exempt all
employers with religious beliefs as RFRA requirsd it admits that the Departments refuse to
expand the exemption beyond houses of worship. NRM proposes to merely
“accommodate” free exercise of religion, and tatllt merely for nonprofits. Yet it would still
force nonprofits to provide plans that specificaipuse and enable the objectionable coverage.
The NPRM claims that such items will be paid forthg insurer, third party administrator, or
some other party, but this is irrelevant to the that employers object not merelygaying but
to a variety of means of enabling the coverageetprovided by virtue of their own plans. It is
false to theorize that there are no front-end cadtshese items, or that they are in any
circumstances “free.” For example, surgical steaiiion and several forms of contraception cost
hundreds or thousands of dollars. The Mandatetetying statute gives no authority to the
government to force an insurer or a third partytovide coverage apart from the employer’s
own plan. Employers would necessarily be impaatéten their insurers and third party



administrators are forced to assume new and additi@uties to cause the religiously
objectionable coverage.

The NPRM'’s “accommodation” imposes its mandate lberaployees and their families
even if the employees and their families do not twaverage of these items. Some of those
families are working at religiously-led entitieeprsely so that they can have morally acceptable
health insurance, and the NPRM deprives them dfdhaice. This not only forces objecting
employeesto participate in problematic coverage, but it &xcthem to enable morally
objectionable coverage for their children over agdinst their religious objections. In the case
of self-insured employers, the NPRM apparently ceisthe release of private employee health
information to an outside insurance company withbetemployer’s or the employees’ consent,
in order to impose the coverage of the objectiomékims on the employees.

For these reasons we urge HHS (and the Departroéhtsbor and of the Treasury that
jointly issued the Mandate and the NPRM)cdanform the Mandate to RFRA and the First
Amendmentby completely exemptingll stakeholders with a religious or moral objectioon
being forced by the federal government to provaféer, pay for or inany wayparticipate in a
health insurance plan that covers or specificaligers coverage of “contraceptives” (including
abortifacients as well as non-abortifacient mectrasi of action), sterilization, and related
education and counseling. Religious freedom reguio less.

I nter ests of the Commenting Entities

Geneva College

Geneva College is a Christ-centered institutiohigher learning located in Beaver Falls,
Pennsylvania. Geneva College was established48 b§ the Reformed Presbyterian Church of
North America (RPCNA). Geneva College’s missiontas glorify God by educating and
ministering to a diverse community of students rdeo to develop servant-leaders who will
transform society for the kingdom of Christ.

Geneva College pursues this mission through bibjiteased programs and services
anchored in the historic, evangelical, and Reforr@édistian faith. The vocationally-focused
curriculum is rooted in the liberal arts and scen@nd is delivered through traditional and
specialized programs. Central to the mission ofiegga College is its desire to glorify God.
Geneva College believes that the Bible teachesttigalives of all people (especially followers
of Jesus Christ) should glorify God. Geneva Calegnbraces the oft-quoted statement of the
Westminster Shorter Catechism: “Man’s chief entbiglorify God and enjoy Him forever.”

Geneva College follows the creedal commitment enagpplication to many of its policies
and practices that flow from the RPCNA. That cotnmeint is derived from the Holy Bible and
is articulated in the Westminster Confession ofttathe Westminster Larger and Shorter
Catechisms, and the Testimony of the RPCNA. Thesarces affirm the sanctity and
inviolability of every human being from the momerhthis or her conception-fertilization.



Geneva College unreservedly shares the RPCNA'gioak views regarding abortion,
believing that the procurement, participation imgcilitation of, or payment for abortion
(including abortion-causing drugs like Plan B arkll4”) violates the Commandment against
murder and is inconsistent with the dignity corderby God on creatures made in His image.

Geneva College draws its faculty, staff, and adstiation from among those who
profess faith in Christ and otherwise agree withn€&& College’s Christian convictions.
Although Geneva College does not require a prafessi faith as a prerequisite for student
admission, it does give priority in its recruitmdntthe evangelical Christian community and
seeks to create a Christian peer influence amardgsts. All students are expected to live by
the standards of historic Christian morality, imthg those expressed in the Ten
Commandments.

Geneva College has a long history of providing atioa to individuals from segments
of society that have been disenfranchised. Irydas following the Emancipation Proclamation
of 1863, a significant percentage of the studergsevireed black slaves. Geneva College was
among the earliest schools to matriculate womea toll degree program. Geneva College is
building on that history through special effortsrexruit and retain African-American, Latino,
other minority, and international students, belgvithat its student body should reflect the
diversity of our world.

At certain points in its history, Geneva College fiaund it necessary to engage in civil
disobedience of unjust laws. In the 1860s, Ger@vitege was a station on the Underground
Railroad, which sought, against the law of the Jandide and transport escaped slaves. Geneva
College believed that the institution of slaverysviimical to biblical faith.

Geneva College, its faculty and its students haréigipated in a variety of educational
and advocacy activities to uphold the sanctityheflives of the unborn.

Consistent with its religious beliefs about thectiy of life, Geneva College’s contract
for employee health coverage states that it exsltij@gny drugs used to abort a pregnancy.”

Louisiana College

Louisiana College is a Christian university locaiedineville, Louisiana. Established in
1906, the mission of Louisiana College is to previtberal arts, professional, and graduate
programs characterized by devotion to the preencmenf the Lord Jesus, allegiance to the
authority of the Holy Scriptures, dedication to @@aic excellence for the glory of God, and
commitment to change the world for Christ by thevpoof the Holy Spirit. A Southern Baptist
institution, owned by the Louisiana Baptist Convemt this mission is explicated by requiring
the hiring of all employees to be Christians whbexe to the Baptist Faith and Message 2000
and the College's Christian Commitment Statemeihe Biblical Worldview of Louisiana
College is built upon a belief that the Word of Gdtle Holy Bible, is the God-breathed inerrant
Word of Almighty God. the mission of Louisiana Gagk is to provide liberal arts, professional,
and graduate programs characterized by dedicatianademic excellence for the glory of God.



Faith is central to the mission and identity of Isiana College. It describes itself as a
“private Baptist co-educational college of libeeats” and commits, in its mission, to provide
educational programs with a “dedication to academwcellence for the glory of God.”
Consistent with its mission, Louisiana College vgot&d manifest its Christian faith in all aspects
of its administration.

Louisiana College’s religious beliefs include ttamhal Christian teachings on the
sanctity of life. Its doctrinal statement stat8d/e should speak on behalf of the unborn and
contend for the sanctity of all human life from ception to natural death.”

Louisiana College adheres to, as its doctrinakstant, the Baptist Faith and Message
2000 of the Southern Baptist Convention. Louisi&wlege is affiliated with the Southern
Baptist Convention which has passed Resolutions fas early as 1984 condemning the use of
the abortion drug RU-486 as a violation of its sty held religious beliefs and urging SBC
members to oppose the usage and proliferation B8 Louisiana College therefore believes
and teaches that abortion, or methods that harmearbryo from the moment of
conception/fertilization, ends a human life and sn.

Louisiana College has more than 1,450 graduateuaddrgraduate students. Louisiana
College has approximately 180 full-time and 80 {tiane employees. As part of fulfilling its
commitment and duty in Christian education, Louisia&College also promotes the well-being
and health of its employees, spiritual and physi¢ais includes provision of generous health
services and health insurance for its employees.

As part of its religious commitment, Louisiana @gk has ensured that its insurance
policies do not cover drugs, devices, services rocguures inconsistent with its faith. In
particular, its insurance plans do not cover abartAs part of that same commitment, Louisiana
College has ensured that its insurance policiesndb cover drugs, devices, services or
procedures that it believes may cause the dea#n afarly human embryo, such as Plan B or
“ella.”

Biola University

Biola University was founded in 1908 as the Bibiistitute of Los Angeles. The mission
of Biola University is biblically centered educatjcscholarship and service — equipping men and
women in mind and character to impact the worldtlh@ Lord Jesus Christ. Biola’s vision is to
be an exemplary Christian university characteriaesda community of grace that promotes and
inspires personal life transformation in Christ eiilluminates the world with His light and
truth. As a global center for Christian thoughtl @m influential evangelical voice that addresses
crucial cultural issues, Biola University aspiresléad, with confidence and compassion, an
intellectual and spiritual renewal that advancesgurpose of Christ.

Biola’s “Doctrinal Statement,” which is part of ifgticles of Incorporation, declares that
“[t]he Bible is clear in its teaching on the satcwf life. Life begins at conception. We reject
the destruction or termination of innocent humda through human intervention in any form



after conception including, but not limited to, aioan, infanticide or euthanasia because it is
unbiblical and contrary to God’s will. Life is prieas and in God’s hands.”

The Biola University Employee Handbook, in a sattemtitled “Standard of Conduct,”
states in part as follows: “Consistent with thample and command of Jesus Christ, we believe
that life within a Christian community must be lidveo the glory of God, with love for God and
for our neighbors. Being indwelt by the Holy Spirite strive to walk by the Spirit, ‘crucifying
the flesh with its passions and desires’ (Galatiarzl). To this end, members of the Biola
community are not to engage in activities that [@are forbids. Such activities include . . . the
destruction or termination of innocent human liieough human intervention in any form after
conception including, but not limited to, abortiomfanticide or euthanasia.”

Biola’'s Student Handbook provides in part as foBow'The University wants to assist
those involved in unplanned pregnancy while at 8itwl consider the options available to them
within the Christian moral framework. These in@udarriage of the parents, single parenthood,
or offering the child for adoption. Because th®IBiis clear in its teaching on the sanctity of
human life, life begins at conception; we abhordlestruction of innocent life through abortion
on demand. Student Development stands ready othese involved to cope effectively with
the complexity of needs that a crisis pregnancgeqmts.”

Biola supports the physical, emotional, and spatituell-being of its employees and their
dependents by offering health insurance coveragea asnefit of employment. The health
insurance plans it makes available to employeestlagid dependents do not cover abortion-
inducing drugs such as ella and Plan B. The plaesdprovide coverage of other drugs
characterized by the Food and Drug Administrati@ficentraceptives.”

Biola facilitates health insurance for its studemts are not otherwise covered by health
insurance. The University requires its studentiawe health insurance coverage. It facilitates
coverage through a third-party provider. Studevit® enroll in this plan pay the premium to
Biola and the University remits payment to the iesiron behalf of the students. Ella and Plan B
are excluded from this plan

Grace College and Seminary

Grace College and Seminary was founded in 1937 ruthéeleadership of Dr. Alva J.
McClain, President. The College’s mission is to“Ba evangelical Christian community of
higher education which applies biblical values itresgthening character, sharpening
competence, and preparing for service.” Graceleaming community dedicated to teaching,
training, and transforming the whole person foralochurch and global ministry. Grace’s
aspirational vision is to “be an exceptional leaghcommunity that transforms people to live
their lives for God and others.” At Grace, thedsnts, administration, faculty, and staff aim
together to make Christ preeminent in all thingStudents learn this by living, studying,
working, worshipping, and achieving academic susosgh other young people who share
similar Christian ideals in a setting where the ommity lifestyle fosters devotion to serious
academic inquiry, wholesome recreation and relaratind mature spiritual growth.



Grace College and Seminary is affiliated with thelldwship of Grace Brethren
Churches. The Fellowship of Grace Brethren Chuwdbedieves that human life is worthy of
protection and respect at all stages from the toheonception. The Fellowship of Grace
Brethren Churches believes that the sanctity ofdruiife is established by creation (Gen. 1:26-
27), social protection (Gen. 9:6) and redemptioohJ3:16). The College agrees with the
Fellowship of Grace Brethren Churches’ religiousws regarding abortion, believing that the
procurement, participation in, facilitation of, payment for abortion (including abortion-causing
drugs like Plan B and ella) violates the Sixth Caanaiment and is inconsistent with the dignity
conferred by God on creatures made in His imagg.“cBnception,” “pregnancy,” “abortion”
and related concepts referenced herein regardiagséinctity of innocent human life and
prohibitions on its destruction, Grace College ustégnds such concepts to recognize and protect
the lives of human beings from the moment of fizdtion.

Grace College promotes the physical, spiritual amell-being and health of its
employees. This includes provision of generoudtihéasurance. Consistent with its religious
commitments, Grace College provides a self-insgredip plan for its employees, acting as its
own insurer. Under the terms of Grace’s plan telemployees, coverage excludes abortifacient
drugs like Plan B and ella. The plan does, howeawnetude a variety of contraceptive methods
that Grace does not consider to be morally objeatie. Grace requires all registered
residential students to have health insurance dfudent does not submit proof of coverage to
the College, it will enroll the student in a healtisurance plan. The College will bill enrolled
students for the cost of the coverage.

Geneva, Grace, Biola, and Louisiana College areepllesented by Alliance Defending
Freedom in lawsuits against the federal governmseaking to declare the Mandate illegal and
unconstitutional under various federal provisionsuisiana College v. Sebeliuslo. 1:12-cv-
00463 (W.D. La.) (filed Feb. 18, 201Teneva College v. Sebeljigo. 2:2012-cv-00207 (W.D.
Pa.) (filed Feb. 21, 2012); ar@race Schools and Biola University v. SebeliNs. 3:12-cv-
00459 (N.D. Ind.) (filed Aug. 23, 2012).

The Mandatelslllegal.

The Mandate, with its inadequate “religious empldyexemption, violates multiple
federal laws, including the Religious Freedom Redion Act, the First Amendment to the U.S.
Constitution, the Administrative Procedure Act, dhd Patient Protection and Affordable Care
Act (“PPACA") itself. The NPRM does not even prggao correct these inadequacies, because
it does not propose to exempt all religious objecto

« The Mandate Violates RFRA.

The Mandate is an unquestionable violation of RFRAat federal statute authorizes
judicial relief against the federal governmentt ifSubstantially burden[s] a person’s exercise of
religion,” (including an entity) unless the goveramh “demonstrates that application of the
burden to the person (1) is in furtherance of amelliimg governmental interest; and (2) is the
least restrictive means of furthering that compglligovernmental interest.” 42 U.S.C. 2000bb-



1. To the extent that the Mandate imposes a buatethe religious or moral objections of
anyoneit is illegal under RFRA.

o0 The Mandate Substantially Burdens Religious Beliefs

The Mandate directly burdens the beliefs of many whbject to causing coverage of
abortifacients, contraception, sterilization, oueation and counseling regarding the same. It
requires them to facilitate coverage of objectideatems even though they have a religious
belief against doing so. This is the very defontiof a burden on religious beliefs: the
government mandating that people violate theireigli

The NPRM fails to propose a correction that wowddform the Mandate to federal law.
To comply with RFRA, the Mandate would have to egéenall religiously objecting
stakeholders. But the NPRM admits that it refusesxpand its exemption beyond houses of
worship. It proposes only to “accommodate” som#,rtot many, stakeholders, and as discussed
below, the accommodation does not address theiaedigobjection that many stakeholders
possess in the first place.

o The Mandate Fails to Protect Individuals, InsuranG®mpanies, or
Businesses Run by Religious Persons.

The Mandate and the NPRM leave entire categoriegadeholders unprotected. These
include religious individuals, whom the PPACA remsi to enroll in health insurance and
therefore forces to enroll in plans that cover #getm which they object. Likewise ignored are
religious insurance providers whom the Mandated®ro violate their beliefs. The Mandate
also does not exempt, and the NPRM does not projgosgempt, families that run for-profit
companies and adhere to religious beliefs. Irdlyicthe Departments have been subject to 16
injunctions already for burdening the beliefs oligieus families in business in violation of
RFRA, yet the NPRM fails to take steps to remedyséhviolations. All employers with
religious beliefs, whether they are for-profit asthmust be exempted entirely to conform the
Mandate to RFRA.

o The Mandate’s “Religious Employer” Exemption Is fibingly Narrow.

Regarding stakeholders whom the Mandate and theVN&&RRacknowledge, the rules fall
far short of the requirements of RFRA. The Man@ateeligious employer” exemption is so
narrow that it fails to exempt most employers wihgious beliefs. That “religious employer”
exemption is, as many commenters have pointed afténsive to religion itself, because it
proposes to define religion essentially as onlyuding houses of worship. It defines an entity
asnot a “religious employer” if it is not a nonprofit atescribed in sections 6033(a)(1) and
section 6033(a)(3)(A)(i) or (iii) of the InternaleRenue Code. These subsections, used to
establish requirements with regard to taxation,ciigally include only “churches, their
integrated auxiliaries, and conventions or assimriatof churches,” or “the exclusively religious
activities of any religious order.Id. at 46626.



Free exercise of religion as protected by RFRA iapplo all Americans, not just to
churches. Many religious colleges and universitned,to mention vast other kinds of religious
employers, are not themselves churches or religovders, or the “exclusive” or “integrated”
activities thereof. It violates RFRA to omit angllege, university, or other employer with
religious objections.

Anyone not exempt by the Mandate’s religious em@togxemption is subject to its
penalties for non-compliance. These penaltiessaxere, and because they are leveled for
violating a legal command, they are by definitiarbstantial burdens. The Mandate triggers
heavy fines on entities that offer generous instgaout omit objectionable items. 26 U.S.C.
§ 4980D. It also imposes extreme fines if larggkyers drop insurance altogether in order to
comply with their consciences. 26 U.S.C. § 4980Hirther, the Mandate triggers the ability of
the Secretary of Labor, and of employees themsgetoesie objecting entities and force them to
offer coverage against their beliefs. 29 U.S.C1182. The Mandate requires insurance
companies to provide coverage of items even ifitisarer, the contracting employer, or the
insured, object.See, e.g.42 U.S.C. 8300gg-22(b)(2)(C)(i). By this mechamighe Mandate
also compels objecting colleges and universitiegmttude morally problematic items in their
student health plans. Even if they self-insures groblematic.

o0 The NPRM'’s Proposed “Accommodation” Is Likewised#l.

The NPRM'’s proposed “accommodation” fails to brithge Mandate into compliance
with RFRA, for several reasons.

= The “accommodation” still compels entities to fateite
objectionable coverage in violation of their betief

Under the “accommodation,” the NPRM proposes todaeligiously objecting entities’
insurance companies or third party administratoos provide insurance coverage of
abortifacients, contraception, sterilization, aathted education and counseling, to possessors of
the religious entities’ plans. The NPRM theorizbat in this arrangement the objecting
employer will not be required to pay for or provithe coverage.

The accommodation fails to address the heart ofyneaities’ religious objections. It
attempts to resolve a religious and moral problgnuging an accounting gimmick. The NPRM
then adopts the government’'s own theological imptum to absolve its approach. Then it
imposes that viewpoint on all non-exempt religicrgtities even if they disagree with the
government’s moral theology.

The accommodation’s failure is reflected in the vitagperates. It requires a religious
entity to sign a certification asserting that itetethe required religious criteria, to keep the
certification in its records “for examination upogguest so that regulators, issuers, third party
administrators, and plan participants and benefesd and then to provide the certification to
the insurance issuer(s) and/or its self-insuratee @dministrator(s) that the group pays for their
ordinary duties. Once the religious entity’s iresuor administrator receives that certification,



the insurer or administrator is required to “auttinaly” provide the religious entity’s
employees and plan beneficiaries with insurancegog the objectionable items.

If the religious entity uses an insurer, that iesualso becomes the insurer for the
objectionable items. The NPRM calls this insuraococeerage “separate” even though it comes
from the same insurer, and goes to the same insusedkly because they are insured by the
religious entity buying the primary coverage. ThieRM claims that religious entities will not
pay for the objectionable coverage, but it admaswhere that the items have up-front costs.

Under the NPRM’s proposed accommodation, therefetegious entities would still be
causing objectionable coverage in several speaifigs. They would be required to provide a
health insurance plan for their employees, andpteat would be thsine qua norby which the
entity’s employees would be enrolled in the exantetage the religious entity does not wish to
enable. The coverage would come from the sameaanshbat the religious entity has paid to
provide its base plamecausehe religious entity has paid that insurer to fevts base plan.
Without the religious entity’s provision of insu@nto its employees, those employees would
not receive the automatic coverage imposed in ttewramodation. The religious entity’s
employees and their families would be “automaticadinrolled in the objectionable coverage,
even if the employees object, or even if they warla religious entity in part because they want
to receive morally acceptable insurance coveradgee ®bjectionable coverage would be
triggered by the religious entity’s required cecation of beliefs and required submission of it to
its insurer or administrator. And according to tHERM, the “cost” of the abortifacients,
contraception and sterilization for an insuredgielis entity is offset specifically by the base
level of coverage that the religious entity is Imgyfrom its insurer.

Based on these concerns, many religious entitiasorebly conclude that under the
NPRM'’s accommodation they would still be specifigatausing their employees to obtain
abortifacients, contraception, sterilization anthtexd education and counseling. Nor does the
NPRM resolve a religious entity’s moral quandaryrehe by declaring that the religious entity
will not pay for these items. Payment is only aveey that a moral actor helps someone else.
There are other ways to facilitate evil, and ithe facilitation of these items to which many
entities object. The NPRM would still force rebgs entities to cause the coverage in other,
closely connected and specifically triggered ways.

It is fictional to deem abortifacients, contracepti and surgical sterilization to be “cost
neutral,” especially since many forms of them aggy\costly. And by going to great lengths to
determine who would pay for these items when aiais entity is self-insured, the NPRM is
tacitly admitting that these items have significaosts. These costs will inevitably be passed on
to consumers. And although some supporters of thenddte have contended that the
accommodation proposal is no more objectionable #raemployer’s provision of salary, these
triggers cause enrollment in particular objectideaioverage and are all more specific and less
fungible than merely paying a monetary wage.

The misdirected character of the accommodationbeaitiustrated by an analogy. If the

government forced a Christian college to providesiudents or employees with the benefit of
cable television, and then declared that it wooldd each cable company to offer pornographic
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channels to those students or employees, the e@dlegligious objection to facilitating access to

pornography would not be mollified if the governmeanerely declared that the channel is

provided “for free,” and that the mandate is agaihe cable company rather than being against
the college. Such a college would still be for¢edorovide a student or employee a direct

mechanism for him or her to access specificallyigi®d objectionable items, at no student- or

employee-cost, in violation of the college’s bedief

The NPRM'’s “accommodation” proposal is the adoptdmoral theologyon the part of
the government. The government has decided tmaerie views of moral cooperation are
acceptable, but more cautious theological viewssalgect to government coercion. This is a
violation of the very idea of religious freedom. heT fact that some religious entities and
theologians might find this accommodation moraltgeptable does not justify forcing all other
religious entities to conform their conscienceghe consciences of those groups. RFRA does
not allow the administration to favor lenient rebigs beliefs and punish all others.

The NPRM makes it clear that colleges and univessithat provide student health
insurance coverage must suffer under the Mandatihe€osame extent as they will for their
employee plans, unless entities self-insure théestuplans. But self-insurance of student plans
is not cost-effective for many schools. In sonsances colleges are required to provide student
insurance, such as for participation in athletiofecences. The NPRM therefore would force
many religiously objecting schools to choose betwdbeir beliefs against providing
objectionable coverage and their beliefs in favbthe well-being of their students. RFRA
allows for no such federally-coerced dilemma. sltshocking that in the name of “Patient
Protection and Affordable Care,” the administratisrwilling to cause college students to lose
health insurance provided by religious schools.

= The "accommodation” has no statutory authority.

The NPRM'’s theorized “accommodation” is also legalladequate because the statutory
basis for the Mandate gives the government no laggdority to compel insurers or third party
administrators to provide preventive services cagerapart from the employer's plan. The
statute only authorizes coverage to be includegasisof the “plan” or “coverage” to which the
statute applies. 42 U.S.C. 8 3009g-13. Thereoidreestanding authority in the preventive
services statute for the government to engageamnag coercion of insurance companies, much
less third party administrators, to provide coverayd contraception and other objectionable
items.

Therefore, only two possibilities exist regardinghet NPRM’'s proposed
“accommodation.” If the objectionable coveragbeésng required as part of the employer’s plan
or coverage, then the NPRM does not alleviate wiaty religious employers morally object to
covering. In contrast, if the coverage would bendaed on the insurer or third-party
administrator “separate” from the employer’s planyould be a lawless action of bureaucratic
regulation wholly unauthorized by its underlyingtste (and the employer would still be forced
to facilitate that coverage). Thus, the Mandattiser a burden on religious beliefs or it imposes
a coercion that Congress did not authorize.
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= The “accommodation” is a direct threat to self-imed entities.

For self-insured entities, the NPRM does not fdiplain how costs will be offset, or
whether those possible approaches will be eitretimal or legal. Independent of the cost issue,
the accommodation for self-insured entities willpmse unprecedented burdens and fiduciary
duties on insurers and plan administrators with wheligious groups contract, and it will
impose those burdens because religious groupstwishgage in that contract. These burdens
will inevitably be reflected in the ability of arabst for self-insured religious groups to contract
with plan administrators in the first place. Coilipg coverage on third-party administrators
necessarily increases the cost that religiousiestwill pay for those administrators, possibly
pricing them out of the third-party administratarsiness altogether. Any compulsion of those
administrators adds to their duties, and neceggagihalizes employers who contract with them.

The compulsion of coverage on self-insuring ergitannot be justified on the theory
that they will have the option of dropping selfungnce and purchasing insurance from the
market. This forced-choice is still a violation refigious freedom, because it conditions one’s
exercise of religious beliefs on giving up the fioel and administrative benefit of self-
insurance that other entities possess. Moreowdeacribed above, externally insured plans
under the “accommodation” still subject non-exegmoiups to burdens on their religious beliefs.

= The "accommodation” creates a religious caste syste

The NPRM'’s “accommodation” additionally fails totisely RFRA because it creates a
federally-imposed religious caste system. The nmstieged members of this federally
dictated system are houses of worship and theagrated auxiliaries. These entities, and these
alone, receive the largesse of a complete exemfrtoom the Mandate by means of its “religious
employer” definition. The administration admitsathit has the discretion to extend religious
exemptions beyond this group to all objectors—onabimpose the Mandate at all. See 76 Fed.
Reg. at 46623-24; 77 Fed. Reg. at 8726. But theNlPefuses to universalize the religious
employer exemption to all who exercise religioubdf®, as required by RFRA.

The NPRM then proposes to create a second castk devering religious nonprofits.
This semi-privileged “beta” caste of religious leekrs is given the “accommodation” but not an
exemption from the Mandate. This caste must engagdat many of them consider a fictional
idea that they are not really causing coverage lgkationable items. Yet, under that
accommodation, they must still pay to provide tremployees a plan that specifically causes
their employees to be automatically enrolled inrecbpnable coverage.

Below this second caste are the federal governse@v religious untouchables: every
other believer in the country. The governmenttgreéhese citizens as if they have no religious
beliefs at all. Religious people who run businessm® subject to the full force of the Mandate,
regardless of its violation of their beliefs. lically, the government has lost as many as 16
different motions for injunctive relief againstshiandate for religious families in business. Yet
the NPRM makes no effort whatsoever to resolveitlegfal coercion against religious freedom.
As mentioned above, stakeholders who are insurergisured also bear the force of the
Mandate.
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Christian colleges and universities, like the comtess, particularly object to this
determination that lay religious believers havecm to religious freedom in the way they
conduct their daily lives and business. The ungeesl schools are committed to educating their
students to incorporate their religious belief® iavery aspect of their lives. Students are taught
that their values are relevant not only to phildsopnd theology fields, but also, and in some
ways especially, in business and other vocatidhgsiness and economic decisions desperately
need to incorporate religious and moral concernasstm consider the common good of workers
and their families, the community, the environmemtg society at large. Yet the Departments
have contended in litigation defending this Mandhatg business activity is inherently “secular”
in a way that excludes religion, and therefore faatilies in business are not even capable of
religious exercise. This position is not only Hads and shoddy theology, it is terrible public
policy.

The Mandate’s absurd treatment of different religidbelievers’ free exercise with
different levels of allowance is illegal under RFRwhich requires that all burdens on free
exercise of religion in this regard be respectadalyg and fully. The NPRM'’s system is instead
the establishment of a minimalistic theological mh@gabout what religion is, and about which
kinds of cooperation in evil are morally acceptable

= The “accommodation” compels unwilling employees ahdir
children to receive objectionable coverage.

The NPRM actually creates a new burden on religlmelgefs of employers: instead of
letting employees individually opt-in to the marethtoverage by a mere “offer” of coverage to
them, as was previously suggested in 77 Fed. R&y 28, the NPRM declares that employees
will “automatically” receive the coverage.

Employees of religious nonprofit groups who do netnt free abortion-pill,
contraception, sterilization and counseling coveragl be forced to receive that coverage. And
perhaps most egregiously, because the NPRM proplosethe automatic coverage will apply to
employee “beneficiaries,” the NPRM forces religioemsployers to cause this objectionable
coverage to theninor children and college students of employees who, as parents, object to
offering that coverageUnder the NPRM, if an employer objects to provgdsuch coverage and
his employee shares that objection, they both @ieedl to enable the employee’s children cost-
free access to items to which they object, and vHige to privacy they may never be allowed to
know about or prevent. Employees will be forceccanise coverage of objectionable items to
their children against their will, and employerdivie forced to provide plans that cause that
same coverage.

This is not only an assault on parental rights,ibakacerbates the Mandate’s burden on
religious beliefs of objecting employers. Moradlgceptable health insurance coverage not only
benefits the employer, but also provides a safemay employees who share those same beliefs.
The Mandate destroys that safe haven.

o0 The Mandate and NPRM Cannot Possibly Satisfy SScattiny.
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The Mandate and NPRM have no hope of satisfyingtscrutiny due to their substantial
burden on religious beliefs. RFRA imposes “the mimmanding test known to constitutional
law.” City of Boerne v. Flores21 U.S. 507, 534 (1997). The government cashotv under
42 U.S.C. § 2000bb-1 that its Mandate is suppdried “compelling governmental interest,” or
that it is “the least restrictive means of furtihefi the same. To date, 16 federal courts have
issued injunctive relief, holding that the plaifdifare likely to succeed on the merits of their
RFRA claim because the Mandate fails to satisfgtstcrutiny.

= No compelling interest justifies the Mandate.

The government has no compelling interest in imppsi wholly unprecedented national
mandate that all health plans cover abortifacientsytraception, sterilization, and related
counseling even if plan sponsors have a religidysation. A “compelling” interest involves
only “the gravest abuses, endangering paramouetestis.” Thomas v. Collins323 U.S. 516,
530 (1945). But Congress did not even proposedhelh an interest exists, because it did not
require HHS to mandate cost-free coverage of thbgetionable items. 42 U.S.C. § 300gg-13.

Never in the history of the United States has #uefal government forced religiously
objecting employers to cover contraception, abacténts, and sterilization in their health plans.
Yet a large majority of Americans seem to alreadyehcontraceptive coverajeHHS Secretary
Sebelius has admitted that “contraceptive servares available at sites such as community
health centers, public clinics, and hospitals vifttome-based support.”Such “income-based
support” is available through federal governmensgdies in Title XIX/Medicaid and Title
X/Family Planning Services, as well as through &lies by state governments.And the
availability of contraceptive items for sale is gtous, now reaching even vending machines
on some public university campuses. The federaégonent cannot claim any grave interest in
the alleged scarcity of contraception. But a myenghrginal interest in increasing contraception
access does not qualify as “compellingsee Brown v. Entm’'t Merchs. AssiB1 S. Ct. 2729,
2741 (2011).

The government cannot show, as it must, a compeifiterest specific to employees of
religious objectors.See Gonzales v. O Centro Espirita Beneficente &Jd@Vegetal546 U.S.

! One report claims that nine out of ten employpre;Mandate, already provide a “full range” of qaceptive
coverage. Guttmacher Institute, “Facts on ContriepUse in the United States,” June 20H¥ailable at
http://www.guttmacher.org/pubs/fb_contr_use.htmé{laccessed Apr. 28, 2012).

2 «A statement by U.S. Department of Health and HarBarvices Secretary Kathleen Sebelius,” (Jan2@02),
available athttp://www.hhs.gov/news/press/2012pres/01/20120120dh (last accessed Apr. 28, 2012).

® Recently HHS showed that the Administration its#tfes not believe a compelling interest exists rompte
contraceptive access. In Texas, HHS has decidezkdse providing 90% of funding of a $40 millionx&@e
Women’s Health family planning program. Texas baén using that funding to provide thousands of emmmvith
family planning, but Texas required funding provi&léo not, directly or indirectly, provide abortioi®n this basis
alone HHS withdrew federal funding, which Secret&gbelius admitted would cause “a huge gap in famil
planning.” HHS decided that protecting the intésesf abortion providers is more important thanvting
contraception accessSeeCBS News “Feds to stop funding Texas women's hegaltflgram” (Mar. 9, 2012),
available at http://www.cbsnews.com/8301-501363_162-57394686feestop-funding-texas- womens-health-
program/ (last accessed Apr. 28, 2012).
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418, 430-32 (2006). No scientific and compellirmjadabout employees of religious objectors
exists, much less is there data showing that gnaven threatens these employees. There is no
rash of deaths among employees of religiously deemployers who are unwilling to provide
cost-free coverage of morally objectionable itemEhere is no pandemic of unwanted births
causing catastrophic consequences among such ereployDefendants cannot connect the
Mandate tocausationof grave harm among religious objectors’ employeeBor all the
government knows, it could be that employees afiais objectors have better health and well-
being due to the generous benefits that their gamployers customarily provide.

Even if evidence existed for the absurd notion tiedigious objectors’ employees are
gravely at-risk from contraceptive deprivation, timvernment cannot show that such outcomes
are actually caused by the lack of insurance caegrbecause it is possible that this purported
class of employees obtain the mandated items wéin bwn money. The government possesses
the legal burden to prove a compelling interestd ah the evidence is uncertain, the
government’s actions are illegaBrown, 131 S. Ct. at 2739. The fact that no sciensgfidence
of causation of grave harm exists at all specific religious objectors shows that the
government’s “evidence is not compellingg’

The most glaring flaw in the notion that a compgllinterest exists for the Mandate is
that the federal government itself has voluntaoityitted scores of millions of employees from
the Mandate for secular and religious reasons thmitMandate and the NPRM still refuse to
exempt religious objectors universally, as requibgdRFRA. The Mandate, by its own terms,
does not apply to thousands of plans that are tjedinered” under the PPACA. See Mandate,
76 Fed. Reg. at 46623 & n.4. Even in 2013, clos&00 million people will be participating
grandfathered plansot subject to the Mandafe. If a compelling interest really existed to
mandate contraceptive coverage, it would not besiplesto omit tens of millions of women.
Other exemptions from the Mandate likewise addgmon-compelling character. The Mandate
does not apply to members of a “recognized religisact or division” that conscientiously
objects to acceptance of public or private insueafunds. 26 U.S.C. 88 5000A(d)(2)(a)(i) and
(i). And as discussed above, the Mandate exefnmts its requirements “religious employers”
limited generally to houses of worship.

These massive exemptions cannot coexist with a ethimg interest. “[A] law cannot be
regarded as protecting an interest ‘of the highes¢r when it leaves appreciable damage to that
supposedly vital interest unprohibited.Church of the Lukumi Babalu Aye, Inc. v. City of
Hialeah 508 U.S. 520, 547 (1993). No compelling intemessts when the government “fails to
enact feasible measures to restrict other condwctuging substantial harm or alleged harm of
the same sort.”ld. at 546-47see also United States v. Frigeh25 F.3d 938, 958 (10th Cir.
2008). The exemptions to the Mandate “fatally undee[] the Government’s broader
contention that [its law] will be ‘necessarily . undercut™ if religious objectors beyond the
current “religious employer” definition are exemghtéoo. O Centro Espirita546 U.S. at 434.

* HealthReform.gov, “Fact Sheet: Keeping the HeaRlan You Have: The Affordable Care Act and
“Grandfathered” Health Plans,” available at http://www.healthreform.gov/newsroom/
keeping_the_health_plan_you_have.html (last acdeAge. 28, 2012) (estimating that 55% of 113 milliarge-
employer employees, and 34% of 43 million small-Exyer employees, will be in grandfathered plan204.3).

15



Notably, the immense grandfathering exemption haking to do with a determination
that those nearly 100 million Americans do not ‘tieeontraceptive coverage while employees
of religious objectors somehow do. There is néediince in physiology between human beings
working for an entity with a grandfathered plan dndnan beings working for employers like
the Christian colleges submitting this commenthsiinat a compelling interest exists to mandate
contraceptive coverage for the latter but not foe former. Instead, the grandfathering
exemption was a political maneuver to garner vétesthe PPACA by letting the president
claim, “If you like your health care plan, you ckeep your health care plan.” By definition,
pure political expediency is not a “paramount” grave” interest to justify coercing religious
objectors. See O Centro Espiriteb46 U.S. at 434 (“Nothing about the unique pdditistatus of
the [exempted peoples] makes their members immrtoma the health risks the Government
asserts”).

The Mandate on its face also is inconsistent withh alleged compelling interest. The
government has used its discretion to write a ¢relis employer” exemption, and an
“accommodation.” Thus the government admits te&gious exemptions do not undermine its
compelling interest. There is therefore no reasonto expand the exemption to all religious
objectors. NoO nexus exists between the Mandat& biits exemptions to churches and the
alleged compelling interest.

In O Centro Espiritathe Supreme Court held that no compelling inteeggtted behind a
law that had a much more urgent goal—regulatingeex¢ly dangerous controlled substances—
and that had many fewer exemptions than the breathsof omissions from the Mandate. But
the Court held that the government could not msetompelling interest burden even based on
its interest in preventing illegal drug use. 546Uat 433. Halting the use of extremely
dangerous drugs is far more urgent than forcingioels objectors to provide contraception
coverage. The government’s grant of secular ahgioas exemptions for tens of millions of
women in grandfathered plans betrays any allegatpeding interest they may have in refusing
to exempt religious objectors under the Mandatihn@™NPRM.

= The government could possibly pursue its interdsts many
alternatives that are less restrictive of religidosliefs.

There are obviously less restrictive alternativesbtirdening an objecting religious
employer, insurer, entity, or individual under tlandate or its “accommodation.” The fact that
these alternatives exist completely invalidatesMiamdate and the NPRM under RFRA.

The federal government could, if the political welkisted, simply provide women with
the mandated items itself, rather than forcing ctitjg entities and persons to do°sdRather
than coerce religious objectors to provide probligeneoverage in their plan, the government

® Of course, no such political will exists, which gy the Departments have attempted to imposeilleigal

Mandate by regulation rather than by statute. &ib@97, at least 21 bills have been introduced anggess to
mandate prescription contraceptive coverage inaggiealth plans. No committee or subcommitte€arfgress
has ever reported out any of these bills.
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could pass a statute creating its own “contracaepitisurance” plan covering all the items the
Mandate requires, and then allow free enrollmenthat plan for whomever the government
seeks to cover. The government might pass a lawctljr compensating providers of
contraception or sterilization. The governmentldquossibly legislate to offer tax credits or
deductions for contraceptive purchases. Or thegouent might enact a statute that imposes a
mandate on the contraception manufacturing industgjve its items away for frée.

The undersigned do not necessarily support anfiesfet options, and it bears noting that
the American people have never sent a majorityepfasentatives to Congress to vote for them
(which further illustrates the public’s disbeliéfat the Mandate’s interest is “compelling”). But
under RFRA, the fact that these options and mahgrstcould theoretically be enacted to
achieve the goal of universal free contraceptiowh®lly dispositive against the government’s
Mandate. There is no essential need to coercgioge$ objectors to provide the mandated
coverage themselves. Abortifacient drugs are noteneffective when delivered through
government coercion of objecting employers.

The government knows very well that it could ackigts goal through means less
restrictive of religious beliefs than the Mandat@he very existence of the NPRM, and its
proposals to create an “accommodation,” prove that Mandate is not the least restrictive
means to achieve the government’s goal. Moredber federal government and many states
already directly subsidize birth control coverage many citizens through Title XIX/Medicaid
and Title X/Family Planning Services funding. Tgevernment cannot even show that the
employees of religious entities could not otherwaddain contraception on their own without
any further government intervention, since low meowomen qualify for existing subsidies.
Since many methods less restrictive of religiouefs exist to advance the government’s
alleged interest in the Mandate, the Mandate i&btdy illegal under RFRA.

« The Mandate Violates the U.S. Constitution.

The Mandate and NPRM also violate a variety of gutions guaranteed by the First
Amendment of the United States Constitution. austw of those are mentioned here.

The Mandate engages in illegal religious discrimorain violation of the Free Exercise
and Establishment Clauses of the First Amendmdrte Mandate violates the Free Exercise
Clause because it is neither neutral nor geneaalhlicable undeEmployment Division v. Smijth
494 U.S. 872, 884 (1990). This lack of neutradihd general applicability subjects the Mandate
to strict scrutiny, and as demonstrated abovestsarutiny cannot possibly be satisfied to save
the Mandate. As likewise explained above, the M#mdioes not apply to scores of millions of
women, and contains multiple secular and religienseptions. This renders the law not
generally applicable. The fact that the “religiamployer” exemption is discretionary, yet the
government applies it only narrowly based on aabjtrcriteria and refuses to extend it to all
objectors, further illustrates the Mandate’s latkgeneral applicability.

® None of these options can be achieved by the Brepats’ bureaucracies without the enactment of tamdil
statutory authority. But that is irrelevant to talysis under RFRA that these options are afirttially possible
measures that Congress itself could pass.
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Because the religious employer exemption favorses&mds of religious entities over
others, the Mandate is not neutral towards religiomhe NPRM'’s religious caste system
described above, applying different kinds of treatitrfor different kinds of religious beliefs and
entities, is anathema to both religion clausehefRirst Amendment. Furthermore, the Mandate
disproportionately affects religious objectors sinmany other employers already cover
contraception, and the “religious employer” defont was taken from the ACLU’s draft of a
similar provision in Californid. These characteristics illustrate the Mandatesrithinatory
character which renders it unconstitution&ee Lukumi508 U.S. at 532, 535.

The government’s discretion over exemptions (seoaeligious) for specific entities
renders the Mandate unconstitutional under the tEenth Amendment because it provides
unfettered discretion and thereby risks discriminatenforcement. And by compelling the
coverage of education, counseling and informatitwoué and in favor of the Mandate’s
objectionable practices, the Mandate violates teedom of speech, religion and expressive
association of objecting entities.

* The Mandate Violates the APA and Federal Laws Aggdibortion Mandates.

The Mandate and NPRM also violate the AdministeatRrocedure Act (“APA”). 5
U.S.C. 8§ 706 authorizes a court to “hold unlawfodl et aside agency action” that is “arbitrary,
capricious, an abuse of discretion, or otherwise inocaccordance with law.” As described
above, the Mandate and NPRM are not in accordamitelaw. Furthermore, the Mandate and
NPRM'’s selection of criteria for different kinds odligious objectors to receive different kinds
of treatment are arbitrary and capricious unded& 7

The Mandate also violated the APA when it rushedute forward with “interim final”
status in August 2011 without giving the pulgigor notice and an opportunity to comment. 76
Fed. Reg. at 46624. The APA generally requireeducratic regulations to receive public
notice and comment in advance of the rule’s firsion, so that stakeholders threatened by a
problematic rule might propose that it be fixeddsefit goes into effect, and because the agency
is legally bound to answer their objections. Tlkeyfact that the administration has now issued
an NPRM asking a myriad of unanswered questionsgsrahat no “public interest” justified
finalizing the rule in 2011 without prior public tice and comment.

Because the Mandate includes drugs that cause aaoltyions, it violates various federal
laws. The Mandate includes any drug or deviceHDA has chosen or will choose in the future
to name as a “contraceptive,” regardless of whethactually and merely prevents conception.
Already the FDA has approved in this category aortadn drug, ulipristal (HRP 2000, or ella),
which can cause abortions after an embryo implamtthe womb (and therefore is a first
trimester abortion by any definition) and is a elosnalogue to the abortion drug RU-486

" ACLU Press Release, “ACLU Applauds CA Supreme €@ecision Promoting Women's Health and Ending
Gender Discrimination in Insurance Coverage” (Mbr.2004) (“The ACLU crafted the statutory exemptian
issue]....")(available at http://www.aclu.org/reprativefreedom/aclu-applauds-ca-supreme-court-deatisio
promoting-womens-health-and-ending-gend).

18



(mifepristone}? Moreover, a variety of “contraceptives” functionpart to prevent an already
conceived embryo from implanting in the womb, imthg but not limited to IUDE. These
abortifacient effects are not “contraceptive” dt despite the attempt by pro-abortion-choice
advocates to unscientifically change the definitbrnvhen a human life begins from conception-
fertilization to implantation.

By compelling coverage of present and future abortand abortifacient drugs, the
Mandate violates: the Weldon Amendment prohibitemyy federal program from requiring
entities to provide coverage for abortfynPPACA § 1303(b)(1)(A) prohibiting the preventive
services Mandate from requiring coverage of abortiBPACA 8 1303(c)(1) providing that
PPACA does not preempt state laws regarding abodowverage, and several of which restrict
abortion coverage in various health plans; and i@®eas Obama’s public assurances in
conjunction with Executive Order 13535, 75 Fed. REgH99, that the PPACA would not be
construed so as to require coverage of abortion.

Flying in the face of all these provisions, the Mate writes the FDA a blank check to
define any abortion drug as a “contraceptive,” sashit has already done with “ella,” and
thereby mandate its coverage in all health insughans.

* The Mandate Should Protect Moral as Well as Religi®bjections.

The Mandate breaks with practically universal statutradition in federal health law by
not only compelling violations of religious beliefait also by forcing the violation of moral
convictions. Since 1973 Congress has repeatedigrism@d conscience protections in federal
health law for “religious beliefs and moral conwicts.” These laws include:

» 42 U.S.C. § 300a-7 (1973 and years thereafter)tasung multiple protections for
“religious beliefs or moral convictions” for persomand entities in the health care
field;

» 42 U.S.C. 8§ 2996f(b) (1974), prohibiting the useceftain funds to compel a person
or entity to assist abortions against “religioudfs or moral convictions”;

8 See A. Tarantal, et al., “Effects of Two Antiprstias on Early Pregnancy in the Long-Tailed MacafMeacaca
fascicularis),” 54 Contraception 107-115 (1996)1 &4 (“studies with mifepristone and HRP 2000 hslvewn both
antiprogestins to have roughly comparable actiintyerminating pregnancy when administered durimg é¢arly
stages of gestation”); G. Bernagiano & H. von Hemtz‘Towards more effective emergency contraceftio875
The Lancet 527-28 (Feb. 13, 2010), at 527 (“Uliatishas similar biological effects to mifepristonthe
antiprogestin used in medical abortion”).

° To the extent Mandate supporters object to thi®risn, the objection is essentially a semantiputie. The
government itself admits that many of the Mandateans act by “inhibiting implantation” of a newly
conceived/fertiized human embryo. U.S. DepartmehntJustice, representing Kathleen Sebelius and. U.S
Department of Health and Human Services, Januar2@B3, in "Brief for the Appellants,” pages 4-8,Newland
v. Sebelius, No. 12-1380 (10th Cir.). Defendartedieis likewise insists that the Mandated item “designed to
prevent implantation.” Interview,available at http://www.ivillage.com/kathleen-sebelius-guidel#acover-
contraception-not-abortion/4-a-369771 (last visketbruary 19, 2013).

19 See Consolidated Appropriations Act, 2010, Puld11-117, Div. D, § 508(d) (Dec. 16, 2009).

19



Title 111 of Division | (Department of State, Foggi Operations, and Related
Programs Appropriations Act) of the ConsolidatedoAgpriations Act, 2012, Pub. L.

No. 112-74, which has been approved in appropnatialls since 1986, prohibiting

discrimination in the provision of family planninfgnds against applicants due to
their “religious or conscientious commitment toesfonly natural family planning”;

20 U.S.C. § 1688 (1988), blocking a federal sexrdisnation law from forcing
anyone to participate in an abortion for any reason

18 U.S.C. § 3597 (1994), protecting the “moral eligious convictions” of persons
who object to participating in federal executionpmsecutions;

In 1994, in an attempt to pass health care ref@emator Daniel Patrick Moynihan
(D-NY) gained committee approval for and broughtthe Senate floor a “Health
Security Act,” which protected “any employer” andyainsurance company from
participating in a health plan that contained abart‘or other services,” if they
objected to “such services on the basis of a migbelief or moral conviction”;

42 U.S.C. 8§ 238n (1996), prohibiting governmentudisination against persons or
entities who object to participating in abortiom &my reason;

8 U.S.C. § 1182(g) (1996), protecting aliens whgeadbto vaccinations based on
“religious beliefs or moral convictions”;

42 U.S.C. 8§ 1396u-2(b)(3) (1997), protects Medicamhaged care plans from being
forced to provide counseling or referral serviceshey have “moral or religious
grounds” for objecting;

42 U.S.C. § 1395w-22(j)(3)(B) (1997), protects Mmde+Choice managed care
plans from being forced to provide counseling demal services if they have “moral
or religious grounds” for objecting;

Also in 1997, Senator Edward Kennedy (D-MA) spoaesathe Health Insurance Bill
of Rights Act of 1997 (S. 353), which allowed insnce companies to limit coverage
in their plans “based on the religious or moralwgotions of the issuer.”

48 C.F.R. § 1609.7001(c)(7) (1998), protects prersd health care workers, and
health plan sponsoring organizations from beingireg to discuss treatment options
if it violates their “professional judgment or ethi, moral or religious beliefs”;

Sec. 727 of Title VIl of Division C (Financial Seces and General Government
Appropriations Act) of the Consolidated Approproats Act, 2012, Pub. L. No. 112-
74, which has been approved in appropriations Bilkee 1999, protects religious
health plans in the federal employees’ health benpfogram from being forced to
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provide contraceptive coverage, and prohibits atgn pin the program from
discriminating against individuals who refuse t@\pde for contraceptives if it is
contrary to the individual’s “religious beliefs proral convictions”;

» Sec. 808 of Title VIl of Division C (Financial Seces and General Government
Appropriations Act) of the Consolidated Appropriats Act, 2012, Pub. L. No. 112-
74, which has been approved in appropriations Bilige 2000, affirming that the
District of Columbia must respect the “religioudiéfs and moral convictions” of
those who object to providing contraceptive coveriaghealth plans;

» 22 U.S.C. §7631(d) (2003), protects recipientsunfds to combat HIV/AIDS from
being required to do so in ways that are contrarytheir “religious or moral
objection”; and

» Sec. 507 (d) of Title V of Division F (Departmerd$ Labor, Health and Human
Services, and Education, and Related Agencies Ayaitcons Act) of the
Consolidated Appropriations Act, 2012, Pub. L. Ndl2-74, which has been
approved in appropriations bills since 2004, prstepersons and entities from
government discrimination due to their objectiorabmrtion for any reason.

Even the PPACA itself declares: that health plesisnot be required to cover abortion
services no matter why they object (Sec. 1303(B)§))(a provision that the Mandate itself
violates by compelling coverage of post-implantatiabortifacient drugs like “ella”); that
exchange plans cannot discriminate against persoestities who object to being involved in
abortion for any reason; that federal laws protectconscience (see above) are not to be
undermined; and that governments and PPACA fungiests cannot discriminate against
people who object to assisted suicide or euthamasraatter why they object (Sec. 1553).

The Mandate sharply breaks from this bipartisansensus in favor of respecting
religious beliefs and moral convictions in fedenahlth law. Its refusal to respect those deeply
held beliefs is extremely troubling and unjustifi@ehd raises grave concerns under the freedom
of association and speech protected by the Firsggiment.

The Final Rule Must Exempt All Religious or Moral Objectors of Any Status.

As a result of the requirements of RFRA, the W8nstitution, and other laws discussed
above, and the Mandate’s and NPRM'’s violations led same, the undersigned urge the
Departments of HHS, Labor and the Treasury to:

(1) provide a blanket, non-discretionary exemption frdme Mandate for any employer,
insurance company, payer, individual, or entity vitndnis or its own determination has
any religious objection to providing, issuing, dhng in, participating in, paying for or
otherwise facilitating or cooperating in coverageany required practice or of any
required provision of information;
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(2) consistent with bipartisan federal health law goloagk nearly 40 years, provide equal
and comprehensive conscience protections for mmyavictions as well as religious

beliefs; and

(3) omit all drugs that can cause the demise of coedenuman embryos, including but not
limited to “ella,” from the scope of what the Manelaequires for anyone; and
Sincerely,
Gregory S. Baylor
Senior Counsel
Alliance Defending Freedom
801 G Street NW
Washington, DC 20001
on behalf of:
Biola University (La Mirada, CA)
Grace College (Winona Lake, IN)

Geneva College (Beaver Falls, PA)

Louisiana College (Pineville, LA)
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