TO: Patrick Reilly, Cardinal Newman Society
FROM: Dale Schowengerdt
DATE: July 5, 2011

RE: Whether Religious Colleges are Legally Required to Maintain Co-Ed
Dorms

Introduction

Catholic University of America’s presid¢, John Garveyrecently announce that the
school will endts experiment with c-ed dorms next fall when it withegin its transition back 1
single-sex sleeping quartdy all campus housir. Although the announceme delighted many
parents who are trygnto decide where to send their chilc to college, italso ha one vocal
critic. Professor John Banzhaivho made news a fewears ago for suing McDonald’
claiming thatit should be legally lible for making kids obese—has threateaddwsuit against
CUA, arguing that itmusthave c-ed dorms or the school will be engaging in illegak
discrimination.

Is he right? No, not by a long shot. As long alege does not subject either mer
women to particular disadvantages or unequal brdeereis no sex discrimination. Moreove
a religious school’s right to maintain separatenfjvquarters for men and women is protectet
the Constitution and federal law

In short, Catholic colleges should not feel compelled to r@mcced dorms simpl
because a lone attorney in D.C. is threatening to Blwecourt has ever held that a collemust
maintain coed dorms. And based on w-established law, it is very unlikely that a couduwd
do so.
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The 1960’'s Co-ed Revolution

Singlesex college dormitories were the norm until in 1860s and 70s some colle¢
started experimenting with ad dorms, which Time Magazine labeled an “innovation in
campus living” that was a “revolutionary departuf@m the pas' Some collegs followed the
trend, but many resisted, believing tha-ed dorms would present serious problems suc
difficulty maintaining modesty, incrsed sexual assault and harassment, decreased
academic performance. But today, only about 10%adeges nd universities continue -
maintain only singlesex dorms.

That trend may start to reverse, as manleges are finding that thexperiment hasn
worked—a position that is supported by new stu. CUA’s President Garve announced the
decision in a Vdll Street Journal piecand makes a compelincase for the school’s return
single-sex dormsiting huge increases in binge drinking and “hogkup” when students live |
co-ed housing.

Christopher Kaczor at Loyola Marymount points tsugprising nmber of studie:
showing that students in -ed dorms (41.5%) report weekly binge drinking m
than twice as often as students in si-sex housing (17.6%). Similarly, stude
in coed housing are more likely (55.7%) than studentssimgle-sex dorms
(36.8%) to have had a sexual partner in the last—and more than twice ¢
likely to have had three or mao

So in witness to CUA’s Catholic faith and in accoevih its serious obligations to its studer
CUA will no longer have ced dorms

But shortly dter President Garvey’'s announcement, Professon Bdnzhaf issued
press release stating that he intended to sue (3dAuse, in his view, sin¢-sex dormitories ar
illegal under the D.C. Human Rights L. Professor Banzhaf’s claim, however, is a n one. It
is very unlikely that a court will rule that a sctas legally required to have -ed dorms for the
reasons that follow.

CUA's Policy Is Not Sex Discrimination Because It Teats Men and Women Equall

Professor Banzhaf's claim seems to beed on the false premise that that maintair
separate male and female policies or facilitieseis discrimination. But courts have beeear
that “discrimination” means subjectinmembers of one sex “to disadvantageous term
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http://books.google.com/books?id=2FMEAAAAMBAJ&pg=B2&Ipg=PA32&dqg=history+of
Co-
ed+dormsé&source=bl&ots=vYOKrlp6nR&sig=uLwehrthvoHBOTGJIJVGHGOexE&hl=en&ei
07AETqaAG4au0AGUouj4Cg&sa=X&oi=book result&ct=refiesnum=7&ved=0CE8SQ6AI
wBo#v=onepage&a=history%200f%2(-ed%20dorms&f=false

2



L
IR VI
1, -

l p

Iy
|

i
\
n

F N
Pooa

®

T FENGCE FIIND
Fir.

ATTT

=
7

T

)
J
n

E
k
g

- o NS Ji%

Firat Liberty

(

r
ing

S0

8
ol

on

£

conditions.” Oncale v. Sndowner Offshore Services, I, 523 U.S. 75, 80 (199¢ In other
words, before a plaintiff can even cross the tholklof a se-discrimination claim, he mu
show that either men or womane subjected to particular disadvantebecause of their seld.

This principle is firmly rooted in case law, as &t common experience. For examg
certainlyCUA maintains separate bathrooms for men and woienhsurprisingly, no court he
required coed bathroom facilities, or otherwise held that dympairtaining separate bathroc
facilities would constitute sex discriminati® Likewise, no court hakeld that schools mu
maintain co-ed housindJnless ither males or females are treated unequal subjected to
some special burden to which the opposite sex is subject, there simply is no s
discrimination.Id.

This principle is perhaps best highlighted in aeaathat has been subject to a bev
litigation over the years: sespecific corporate dressd grooming policies. Many compani
require women to wear a uniform or have groomingumrements that differ for men. F
example, a company may require women to wear skitigde requiring men to wear a tie. It m
require women to wear makeup, but fibit men from doing so.

Federal courts have unanimously held that so lehg@raoming policies dmnot put
unequal burdens on men and women, they do notiagessex discriminatio’ Only a few
years ago the Ninth Circuit Court of Appeals reaiid thi: principle inJepperson v. Harrah’
Operating Company, IntThere, the Ninth Circuit considered whether Hasatgsino’s polic)
requiring female employeds wear makeup, nail polish, and style their haihjle requiring
male employee® wear their hir above their collar and prohibiting thenom wearing makeu
or nail polish was sex discriminatiold at 1107 The Court noted that it had “long recogni:
that companies may differentiate between men andeman appearance and grooming polic
and so have other circuitdd. at 1110. “The material issue under our settleditanot whethe
the policies are different, but whether the polimposed on the plaintiff creates an ‘unec

> Most cases analyzing sex discrimination claims haeee through the federal &
discrimination law, Title VII. The local D.C. lawnder which Professor Banzhaf has threate
legal ation has adopted the same analysis as federal VitlcasesSee Elhusseini v. Compse
Group USA, InG.578 F.Supp.2d 6, 10 n. 4 (Dist. D.C. 20

% In fact, Professor Banzhaf has recognized thighierocontexts

* See Austin v. Wal-Mar20 F. Sup. 2d 1254, 1255 (N.D. Ind. 1998) (listing cases &me
“substantial list of judicial luminaries that haled their hands on this issue” and concluded
sexspecific policies do not constitute sex discrimimatunless they treat men or women |
favorably because of their sefgiting Harper v. Blockbuster Entertainment Cc¢, 139 F.3d
1385 (11" Cir. 1998) (upholding sespecific grooming policy)Tavora v. New York Mercanti
Exchange 101 F.3d 907 (2d Cir. 1996) (samWillingham v. Macon Telegp Publ’g Cao, 507
F.2d 1084 (8 Cir. 1975) (same)Dodge v. Giant Food, Inc488 F.2d 1333 (D.C. Cir. 197
(same);Baker v. California Land Title C, 507 F.2d 895 (8 Cir. 1974) (same)Knott v.
Missouri Pacific Ry. C9.527 F.2d 1249 " Cir. 1975) (same)Barker v. Taft Broad C, 549
F.2d 400 (8 Cir. 1977) (sameEarwood v. Continental Southeastern Lines,, 539 F.2d 1349
(4™ Cir. 1976) (same)).

® 444 F.3d 1104 (9Cir. 2006) (en banc
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burden’ for the plaintiff's gender.ld. In Jespersenthe Court ried that becausa female
bartender did not prove that requiring women tommeakeup (and prohibiting men from doi
s0) was an unequal burden against women, she cmtldhake out a prima facie case of
discrimination.ld. at 1112.

Thus, so as longs CUA’s housing is reasonably comparable for maies female, its
singlesex dorm policy does not constitute discrimination.

CUA's Decision to Have Singl-Sex Dorms Is Protected By Federal Law

The Constitution and federal statutory law proCUA’s ability to make policies for it
student body that best accord with its CatholithfeFirst, CUA would be protected under t
Religious Freedom Restoration Act (RFRA). 42 U.S.€.2000b-1(b). RFRA prohibits thi
government from “substantially biening a person’'s exercise of religion, unless
Government ‘demonstrates that application of thedéw to the person’ represents the I
restrictive means of advancing a compelling intet«Gonzales v. O Centro Espirita Benefice
Uniao Do Vegetal546 U.S. 418, 423 (2006). In short, RFRA appliesrtiost stringent standa
possible to free exercise claifhs.

RFRA applies here becauPresident Garvey was clear that the school’s dmtigias
based on its concern that ed-dorms impacted student morality, especially néigg sexuality
and excessive drinkingCUA is trying to produce both virtuouand intelligent students
President Garvey explained in his-ed that the two go together, which is a beCatholic
teaching. Binge drinking and the culture of “hoakinp” has a deleterious effect on both,
CUA is wellwithin its rights to follow its moral principles t@dvance those goals
maintaining single-sex dormSo even if a plaintiff could ps the threshold of proving that m
or women are treated differer by having separate dormitoriesr-insurmountable hurdle
this case-the school’s right tcprovide separate sleeping quarters for men aromen is
protected by RFRA.

Second, CUA would also have a clathat legally requiring it have eed dorms would
violate the Free Exercise Clause of the First Adment. Under the Free Exercislause, “[a]
law burdening religious practices that is not nglor not of general apmation must underg
the most rigorous scrutinyChurch of the Lukumi Babalu A4, Inc. v. City of Hialeal, 508 U.S.
520, 546 (1993).In general, a law that allows for exceptions isenmtlusive and not general
applicableld. at 543.Blackhawk v. Pensylvania 381 F.3d 202 (2004)aw prohibiting keeping
animals in captivity was not generally applicablecéuseit exempted zoos and circust
Fraternal Order of Police Newark Lodge v. City oéwark, 170 F.3d 359 (3d Cir. 19¢ (law

® RFRA was struck down as unconstitutional as ad to the statesQjty of Boerne v. Flore,
521 U.S. 507 (1997)), but “RFRA remains applicabolehe federal government, the District
Columbia, and nomstate federal territories and possessioNesbeth v. United Sta, 870 A.2d
1193 (D.C. Ct. App. ATb). Thus, the D.C. Human Rights Act would be scbje RFRA’s
protections when the law places a substantial uotereligious practice, as it would if it we
interpreted to prohibit CUA from maintaining sin-sex sleeping quarters.
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prohibiting policeofficers from wearing beards was not generally i@pple because it offere
exceptions).The D.C. Human Rights Law, like most laws, has ssvexemptions that woul
make it not generally applicable, including an egpéon (ironically)for schoolswith single-sex
admission policie$.

Finally, CUA also has a First Amendment right tofbee to determine for itself th
singlesex dormitories are most in accord with its faieligious institutions, such as CU
have the “power to decide for themselveee from state interference, matters of . . . gowent
as well as those of faith and doctrinKedroff v. St. Nicholas Cathedral of Russian Oribic
Church in N. Am.344 U.S. 94, 116 (1952see also Pardue v. Center City Consortium Sch
of Archdiocese of Wash, In&@75 A.2d 669 (D.C. Ct. App. 2005) (recognizingtt®.C. Humar
Rights Law could not be applied against Archdiooeszhool in race discrimination clain

In addition to thesdefensg, a Catholic college may al$mve Free Associaticand Free
Speectbases for providing sin¢-sex dormsas well as additional constitutional defen:

Conclusion

CUA is on solid legal ground in its decision touret to singl-sex dorms. So long as t
dorm accommodations for each sex are reasoniomparable, there can be no credible cl
that the school is engaging in sex discriminat

” It would be an absurd result if a law that expljcitllows CUA to have a sinc-sex admission
policy would then prohibit it from having sin-sex sleeping quarters.
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