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ThlS is an accelerated interlocutory appeal of the tnal court’s order denymg mjunctlve '

; rellef SOught by Appellant, John F, Cook, who is the duly-elected Mayor of the City of El Paso
In his individual eapaclty, Cook ﬁled suit for injunctive and other relief against Appellees Tem

Brown Ministries (TBM), Word of Life Church (WOL Church), Tom Brown (Brown), E1 Pésoans

for Traditional Family Values (EPTFV), Salvador Gomez (Gomez), Ben Mendoza (Mendoza),

!.Cook seeks relief in his individual capacity only and not in his official capacity as Mayor of El Paso.
. : 1 . .
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| Elizabeth Branharn, (Branham), (col!ecuvely, “Appellees”) and Richarda Momsen in her official
- capaclty as El Paso Clty Clerk (the City: Clerk) Cdok soughtto enjom the use of recall petitions
to call an electlon to recall Cook as Mayor of EI Paso and Clty Representauves Susie Byrd and
Steve Ortega from thelr respectwe ofﬁces because the petmons were knowingly and nnproperly
ﬁ_n_anced, gathered, circulated, and sul;mﬂte_d_ ,m?-mlgt_lgq of the Tex__as Election Code (Electlon
. Ce.de). See Tex. ELEC. CODB'ANPL. § 253094(b)(as ;nxendedﬁme 17, 201 1)(West Supp. 291 1);
.§§ 253.003 253.‘005 253.031, 253'.095 253..13'1 .273.'981 ('We‘st 2010). In four issues, Cook now
- appeals the tnal céurt’s demal of hxs request for mJunctwe relief.-
_ BACKGROUND, -
~ Brown ié, the President, Chamnan e'_f the Bqard of Directors, and Pastor of a non-profit ’
'-coxporatit;n;WOL Church y Bnown als-o served' .as. the chalrman ot' EPTFV, a $peciﬁc;p1irp0$e _
pohtlcal commxttee under the Eleeuon Code As a. s‘peciﬁc-purpose cOmin‘ittee EPTFV was
" created for the speclﬁc purpose of supportmg a measire descnbed as “tradltlonal family values” to
- be decided by electlon on November 2, 2010. Brown and EPIFV o_rgamzed and led an éffort o
secure passage of Ordinance ﬁumber ‘61 7456, the ‘fTradiﬁonel Family Values Ordinance,” which
| f)rovided in part, “[T]he City of El Paso endorses u'editional family. values by making health
B beneﬁts avallable only to city employees and their legal spouse and dependent chxldren -
Ordinance Number 017456 was approved at the November 2, 2010 election.
On January 13,2011, EPTFV fileda caxnpaign finance report, including purpose and totals
covering the period of Octobet 22, 2010 through December 31, 2010. As had previously bteen

described in such reports filed on September 29, 2010, and October 25, 2010, EPTFV’s stated

2 In a civil case, we accept as true the facts stated i in a brief unless another party comradncts them. TEX.R. APP.
38.1(g).
2
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| mose' i its filing ‘was to support & measuré 'de_scribed-.as“ “ti‘adiﬁongl family values® withan’ -
election daté of November 2, 2010. V '
. Thereaﬂer, on June 14 2011 the El Paso Cxty Councll amended Ordmance Number
. 017456 effectnvely restonng beneﬁts to. those persons who would have Tost their benefits if the
i ordmance had not been amended. Cook; as Mayor, cast the tle-breakmg Vote. '
Brown thereaﬂ:er mformed Crty Counctl that WOL Church, a cotporahon, could lawfully h
y's 'cifculate _recall petmons and would do so: WQL -'Chu;ch"s social net_workmg page on Facebook
identifies its website as ‘fwwyy.'tlta.m.lolfg,:s’ which is also the wiebsite for TBM* In a June 2011
 statement on M.tbm.com; Brown stated that he andEPTFV, the sj:ieciﬁc—pun)ose committee,
had decided to joinin the -reeal.l',eﬁ'otts and speciﬁcauy.étaiedf- ' ' |
| We need you to help'as w‘eﬁ Will .yon'be. willirig-to-sign the petition: and'go the
extra mile and circulate it? If so, please chck here to volunteer and make youry :
4 comxmtxnent . _ : ‘ : '
-.O.n July 14, 2011, EPTFV ﬁled Texas Ethics ConlniiSSion Form SPAC wherein ‘the
committee changed its address and listed its campeign tfeasu.rer as “Roneld F. Weoste:j or Gilbert
T Gallegos.” Pheyform included an address for Ronald Webster 'but.. was signed by Gilbert i
- Gallegos. = The report did no! identify.a p'u;jp.ose such as sunpoi'ting, "o'pposin.g,' or -assisting a
candidate, ofﬁcenolder, or measure, or an election date, ‘and did not iﬁclude re.ports regarding
contributions or expenditires. . |
-On July 18, 2011, Salvador Gomiez, Ben Mendoza, dnd Elizabeth Branham filed notices of
intent to file recall lpeﬁtion-s ageinst Mayos Cook, and City Representatives Susie Byrd and Steve . -

Onega, respectively. On or about July 18, 2011, Brown issued a'so_cial media statement .

3"On June 30, 2011, the website included a disclaimer, which stated: “This internet site is owned by Tom Brown and
not the church. Tom Brown in his official capacity as pastor of Word of Life Church neither encourages or
dnscourages the recall of the Mayor and Representatives.”  * :

.3
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encouragmg the pubhc to “[c]all the church to sxgn the. petmon Brown did not resign from hrs .
' posrtton as Chalrman of EPTFV until August 23, 2011. o
' Tempormy Restraming Order

: On September 12,2011, Cook filed suit seeking a temporary restrarmng order, mjunctlve o

A rehef declaratory Judgment, and other rehef .Stating that eﬁ'orts to 4mt1ate a recall electxon are |
not exempt from Texas campaxgn ﬁnance laws, mc]udmg these that govem the partlclpauon of.
'ifor-proﬁt and not-for-proﬁt gorporations in- such actxvrty, Cook asserted that that TBM, EPTFV

: :and the mdxvrdual Appellees were “hable for therr actrons as agents, ofﬁcers or directors of .

) _corporauons that violated the. Eleotxon Code.in the cxrculatlon end subnnsswn of recall petitions i in- -
-thls ‘matter.” -TBX.' ELEC, CODE ANN. §§ 253.091 (West 20-1-0),; 253 ~094 {West Supp. 2011),.
Notmg the, ten-day. tlmeframe within wluch the City Clerk i 1s requlred to examme and certify the -
recall petmons, Cook tlmely sought rehef as provided under Sectron 273 08 l of the Election Code |
and. other relevant provrsrons pnor to the: submission of the petrtlons for certxﬁcatxon “TEX. R.
.Cw P 680; TBX ELEC CODEAN'N §273. 081 (West 2010), TEX Crv PRAC &REM CODE ANN. §

. 65, 001 (West 2008). The trial court issued a temporary restralmng order -enjoining any further .
clrculatlon of petitions and scheduled a temporary-m_]uncuon hearing for September 26, 2011.

- On September 13, 2011, the followmg day, Tom Brown, who was'.uot a.named defendant. -

in Cook’s moﬁon‘ foratemporary restrammg order and application for tempomry injunction filed
a motlon along with “all of the other named defendants i seekmg to dlssolve the temporary -
'restramlng order. - On September 14, 2011, in response to the motlon to dissolve, the trial court
convened the parties, heard arguments from counsel but did not recelve any ev1dence in support of -

the inotion to dissolve the temporary restraining order, entered an order,dlssolving a portion of the
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temporary restraining order prohibmng the clrculatlon of petmons and then granted afﬁnnatlve

: rehef rather than mamta.lmng the status quo

Dunng that proceeding, Cook 0] challenged Brown’ s stand.mg to seek dlssolutlon of the
resh:axmng order as he was not a named defendant and no other defendants had ﬁled answers; (2)

stated that the proceedmgs were not contestmg an election; noted.that he had requested mediation

~ or the appointment of a master of’Chancery to review evidence regarding the procurément of the

_petiﬁéns; (3) noted that the Texas Legislature has singled-eut recall elections for special treatment

by enacting Section ..253.694(13)’s eorporateaeontﬁbution prohibition and Section 273.081’s

..d,esignated relief permitting courts to enjoin illégal acts under t}ie.iElec,tion Code; (4)'eorrt'ended
that allowing petitions that were circtilated and submitted in violation of Election Code restrictions

" on.corporate involvement in the- process-to call an ‘electioni to recallan officeholder would

~ l@oos/o28

expressly disregard the Legislature’s intent in enacting 'Set:tion }253.094@) of the Election Code; -

and (5) argued that the trial court could not craft an exception to the Legislauxre-’e creation of a-

statutory exception’permitting injunctive' relief for Election Code violatiods “The trial court noted

' that Cook may be “absolutely nght” that fraud and 111egahty may have taken place and asked if the

trial court had the power to stop an electlon to thwart the rule of the pubhc

. Cook argued that it was proper for the trial court, urider these statutory.provisions, to enjoin

or to contest election results and the trial court had no discretion but to review the issues under the
statutes as written.
The trial court annourniced:

I don’t want to deny the Mayor that right. But at the same time I don’t want to
deny the people of El Paso 'the right to recall their elected official. ... Ifitis illegal,

5

the illegal acts prohibited by Section 253.094(b) because he was not seeking to enjoin an election |
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if you find illegality, fraud, fivegularity, cannot a Distri¢t Judge under 233 declare -

‘this a void ;eleeﬁon ab initio, to simply say this is a void election, folks, from the

very beginning . . . [a]nd that’s it. And then you go—and then you [go] through a R

- process of havmg another electlon - at the cost of you, the cmzens of El Paso - -

' county . ‘ R ; i
-Cook reiterated that allowing an illegal election to _proeeed and then .declal'firi)g. it invalid ab initio
couldbe repeated-adinﬁfiitﬁm witht giving meaning to th Legislature’s instruction: - The coust. -

' replied, T v to give meanmg o that section [253 094(b)] . .. but thore importaritis'the will of

Al . ¥ r b

- the people ¢

- The trial court also noted: that 1ts ofﬁce had received calls from SIgnatones to the petition .~ "

: askxng if their mgnatures were vahd or mvahd and Cook’s counsel noted that “[wle have recexved =0
- calls. . ..about a lotof other issues Qg-megulenhes a5 not-m-ewdce for]. b.efore Ithe Court- . -
' today.” Thie #rial Gdurt 'again stated that it did -f!x.mt.vt/adt to thwart'the. will of the 'peqple';” would
allow recall petmons to be presented to the City Clerk, and would '
B [F]orce [Cook] at [the]end: of this process . . . to file [a] 233 petition and: say, Judge e
we’ve got a voidelection ab initio. - It’s void at the inception. Period.
, And then you go.to, you know, Court, District Judge, to — if that District .
[ Judge says yes we’ve got a - a void election, then you start the process and it’s
~ going to cost the City of El Paso a lot of money: _
But that’s what the people want,... That's— that’s democracy [T]he

Court doesn’t want to get in the way of an electlon "

Thereaﬁer, on September 15, 2011 the tnal court dlssolved several of the: provisions
within the temporary restraming- order, mcludmg restrictions ';elated to the circulation of recall
petitions by TBM, WOL Church, EPTFV, Gomez, Mendoza, and Branham and the submission of
the petitions to the City Clerk until further order of the Court. The dissolution order further

granted affirmative relief by ordering the City Clerk tG accept all original recall peitions.
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Writ of . Ma’ztdamtis and Certification of Petitions.

That same day, Cook filed in this Court a petition for writ of man‘démus- and a motion for -

emergency temporary relief. On September 22, 2011, orie week later, the City-Clerk certified that

the reéquisite nuniber of quallﬁed electors had 31gned petmons in support of the recall This Court

: dlsnnssed Cook’s mandamus petmon oon October 3, 2011, because the: temperary restrammg order
. had expn'ed by its own terms and all issues related thereto had become moot. - I re John F. Cook,
No. 08-1 1700274-=CV, 201 1 WL 4543490 (Tex.App. —- El Paso Ogtober 3, 2011, ong.- proceeding).

& & ';TeMpordry"Ity‘unctiOn‘Heai'_ing f

Noverber 2011, _In the early pait of the hearing; the District Attorney-was called as a witness and

testified that his office was leoking into possible criminal violations of the Election Code. .As a

: result, multiple w1tnesses mvoked the Fifth Amendment dunng then' testnnony

EPTFV Treasurer, Ronald Webster testlﬁed that EPTFV was formed in 2010, and he-

began servmg as the treasurer of: EPTFV in July 2011, and had been mvolved with EPTFV since
. .2009 before its actual inception, - Mr. Webster acknowledged that EPTFV had filed with the Clty
Clerk on July 14, 2011, 2 speclﬁc-purpose ‘committee finance report form, which included
information regar.ding' EPTFV’s change of camimi‘gh treasurer and-address but did not identify the
cemmittee’s purpose sqch- as ‘supebrting, opposing, er assisting a candidate, ofﬁc'eholder,. or
- measure, an election date, or reports regarding contributione, expenditures, or loans. Mr. Webster
testified that the form did not create a new, political co_mmittee arid, as custodian of t'ecerds, he
identified prior EPTFV speciﬁe-purpose committee filings, which stated that the conutni_t_tee’.s

purpose was to support a {raditional-family-values measure to be. 'de'cic.ied by election on

A tem;)orary-'injtmctioh-«-ﬁeariﬁg was conducted over five days during October and -

\@o07/028
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' November 2, 2010. Mr. Webster aeknowledged that the Texas Ethics Comm;sswn provndes '
'onlme materials and guldelmes regardmg the mformatlon and fonns to be ﬁled and stated that he
had beth viewed the _matenals and had made an eﬂ‘ort to study them. EPTFV had ﬁled_ no forms
since july 2011, and had filed ~no"foi;ms in..relé,tion to the recall eﬂ'orts . Mr. Webster conﬁrm‘ed‘ _
_ spent more than $3 000 in support thereof Mr Webster stated that he was aware that to support. - ' _ '.
or oppose a speclﬁc measure and, to spend more than $500 a treasurer must be des1gnated along' ]
- with a speclfic-purpose committee He acknowledged that no appomtment or designation ofa _' g
txeasurer for any speclﬁc-purpose commxttee other than EPTFV for the previous November 2,
2010, tradmonal-famtly-values ordmance election had . occuxred - Webster did not bring records. -
.. of contnbutlons and expendltmes because .of: hzs concem that- he would mcnmmate hunself :.
There isno ewdence in the record demonsu'atmg that EPTFV had ﬁled any forms with the Texas
Electlon Commlsswn to “repurpose” the: comnuttee or that a new specific-purpose comrmttee was
‘formed for the purpose oﬁsuppm?'tmg a m_ea}sur‘e‘ to reeall ofﬁceholders Cook, 'By_rd,_ orIOrt_ega. :
Both in amended pleadings filed November 23, 2011, as well as during the
.temporary-iniunetion hearings, Cook contended that in addition to the-campaig'n finance violations
* relating to the corporation’s’ contributions in connection with the cirt:ul,ation and submission of -

| petitions to call arecall election, Apﬁellees had expended approximately $4,000 without creating a

% Each political commlttee miust appoint a campaign treasurer and a political committee may not knowmgly ‘accept
political contributions totaling more than $500 or make or authorize polmcal expenditures totaling more than $500 at
atime when a.campaign treasurer appointinent for the committee is not in effect. “TeX. ELEC, CODE ANN. §§ 252.001,
253.031(b) (West 2010). A violation of these provisions constitutes an offense. Id. A person who knowingly
makes a political contribution in violation of the Election Code or who knowingly accepts a political contribution the
person knows to have been made in violation of Chapter 253 of the Code commits an offense. TeX.ELEC.CODE .. -
ANN. §§ 252.001, 253.003 (West 2010). A person who knowingly makes or authorizes a political expenditure wholly
- or partly from a political contribution the person khows to have been made in violation of Chapter 253, other than
Section 253.101, commits an oﬂ'ense TEx ELec, CODE ANN, § 253.005(West 2010) ’

.8
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new speclﬁc-purpose committee’ or desxgnatmg a commrttee treasurer, in vrolatlon of Sectnons

253.003, 253.005 ‘and 253 031 of the Elecuon Code Tex ELEC. CODE ANN. §§

| 251 001(2),(3),(5), 253.003, 253 005, 253 031 253 091, 253 095 (West 2010), 253.094(b) (West
: 'Supp 201]) : .

On November 28, 201 1; wrthout hearmg addmOnal argument, the tnal court demed Cook’s
;request for m]unctxve relief. We Judlcrally notlce ‘that: on January 30, 2012, the El Paso City
'Councﬂ called the recall electlon and scheduled 1t for Apnl 14, 2012 A person may appeal from -

Can mterlocutory order of a dlstnct court that grants or reﬁ:ses a temporary mjunctlon Tex. Civ.

PRAC & REM: CODB ANN §51 014(a)(4) (West 2008)
DISCUSSION

Temporwy In]uncnon

"The Electlon Code entxtles a person who is: bemg harmed or is in danger of bemg harmed :

by a violation or threatened’ 'vrol':itlon of its prov1s10ns -to obtain the remedy of injunctive relief to

prevent the vwlatlon from- contrnumg or occumng TEX ELEC.. CODE ANN § 273. 081 (West

statute’s . express language -sup.ersedes the common_ law injunctive relief elements such ‘as

5 Inhis thrrd amended petm(m, Cook cites ho a non-exlstent statute, Sectxon 253 051 but from our review of the record
it is apparent from the content of Cook’s pleadings, his arguments before the trial court, as well'ds in his briefs and oral
argument before this Court, that Cook intended to ¢ite and ‘rely upon Section- 253.031 6f the Election Code, which
restricts campargn contributions and expenditures at a tinie when a campaign treasurer appointment for a political

* committee is not in effect. TEX. ELEC, CODE ANN. § 253.031 (West 2010). Appellees have contended in this appeal )
that Cook’s allegations that Sections 252, 001 253, 003, 253.005, and 253,03 1(b) never appeared in Cook’s pleadings,

were never presented to the trial court, and: foxmed no part of the proceedings below. While it is true that Cook’s live
pleading below does not specifically cite to Section 252,001 of the Election Code, which requires the appointment of a
campaign treasurer, Cook alleges that the proponent defendsnts spent money wrthout creating a new political
committee or designating a treasurer therefor. Cook cites the other provisions. No named defendant filed special
exceptions to Cook’s pleadmg’s nor.otherwise complained-to the trial court about this issue béfore the trial court ruled,
We liberally construe in favor of the pleader those pleadings not challenged by speeial exceptions. . Horizon/CMS
Healthcare Corp. v. Auld, 34 S.W.3d 887, 897 (Tex, 2000). We look ta the pleader’s intent and supply every fact

“that can reasonably be inferred from what is specrt' cally stated.” Roark v. Allen, 633 S.W.2d 804, 809 (Tex. 1982).

9
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- 2010). When, ‘as here an. appIrcant rehes upon a statutory source for mjunctwe relxef the
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A mmment harmor irreparable injury and lack of an adequate remedy -at law.S Butnaru v. Ford
"Moto.r Co., ~84-‘:S77-.W.3d 198, 210 (Tex. 20;().2)‘.(reco‘gnizing.thatf.re.c1uirement& for establishing right
-to eommonélaw uljuneﬁve relief differ frotn those where injuhctive’ reli_ef is authorized by statute);

: Ma}'auder Corp V. Beall, 301 S. W 3d 817’ 826 (Tex.App ~<Dallas 2009, 1o pet.); Avila v. State,
252 8, W 3d 632,-648 (Tex App. -Tyler 2008 no pet.) David Jason West and Pyd:a, Inc. v.
State, 212 S W. 3d 513 519 (Tex App —Austm 2006 no, pet.)

. .S'tandard of Review -
'I;he purpose of a temporary injunction “is to preserve the status quo of the lmgatlon s

: -,subJect matter pendmg a tml on the merits.” Butnaru 84'S W 3d at 204; Pharaoh Oil & Gas,

- Inc,v. Ranchero Esperanza, Ltd 343 S W. 3d 875, 880: (Tex App -El’ Paso 2011, no pet.). The
status quo is the “last, actual, peaceable, non-contested status -that preceded the pendmg
controversy » See State v; Sw. Bell Tel. Co 5268 W.2d 526, 528 (Tex 1975). 'I'he coritinuation |

_ .of ﬂlegal conduct, however, cannot be Justlﬁed as preservation of the status quo. In re Newton,

= 146 S.W.3d 648, 651 (Tex. 2004), Houston Compressed Steel Com v. State, 456 S.w.2d 768 773
(T ex.Civ.App. -Houston [lst Dist.] 1970 no-writ) (“In an mjunctlon case wherem the very acts
sought to be enJomed re.acts which: pnma faexe eonstltute the violation of expressed law, the
status quo to be preserved could never be a condltlon of ‘affairs where the respondent would be

. pemutted to contmue the acts constltutmg that vmlauon ”)

A deelsmn to grant or deny a temporary injunction rests within the trial court’s sound

discretion. Butnaru-, 84 S.W.3d at 204; Pharaoh Oit & Gas, Inc.,; 343 8. W.3d at 880. In -

) Under common law, & temporary injunction does not issue as'a matter of right but is an extraordinary rémedy.
Butnaru, 84 S.W.3d at204. An applicant seeking a temporary injunction under common law must plead and prove
- ‘three specific elements: (1) a cause of action against the defendant; (2) a probable right to the relief sought; and (3) a
. probable, imninent, and irreparable injury in the interim. Jd Ifthe m;ured party cannot be adequately compensated . -
in damages or if the damages cannot be measured by any certain pecuniary standard, an injury is m'eparable Id
10
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reweng tﬁe trial ‘cour't,’s‘erder g‘ranting.er .denying" injuﬁeﬁve"re1ieﬂ'wé .de'no;t rev-iew' the merits
of the underlying case. Davis v, Huey, 571 $.W.2d 859, 862 (Tex. ;9is)§ We reverse the trial
| court’s’ order granting. or de,nying' injunctive re1ief 'eniy 1f an abuse: of- discretien is .showh. .
. Butnaru, 84 S.W.3d at 204. |
We do not substltute our Judgment for that of ﬂie trial court unless the trial court’s actlon '
' was s0 arbm'ary that it exceeded the bounds of reasonable dlscretlon Butnaru, 84 S.W. 3d at204;
. Johnson v. Fourth Ct oprpeaIs 700 S W. 2d 916, 918 (Tex 1985), Daws, 571 8.W.2d at 861-62;
' Pharaoh Ozl & Gas, Inc 343 S W 3d at 881 We view: the ewdence in the hght most favorable to
. -the trial court’s order, mdulgmg every reasonable mference in 1ts favor, and determme whether the .
b _order is so arbltrary as to exceed the bomds of reasonable dlscretlon. Pharaoh Oil & Gas, Inc.,
R '343 S W 3d at 881 An abuse of dlsctetlon does not emst if the tnal eourt bases its deciswns .on
conﬂlctmg ewdence. Bazley v Rodrtguez, 35 1 S W 3d 424, 426 (Tex.App ~El Paso 2011 no
- ,pet) cmngDaws 571 S.W. 2d at 862
However our review is much. less deferentxa] regarding" the resolut:on of legal issues.
Walker v. Packer, 827 S. W 2d 833, 840 (Tex 1992), In re Phelps Dodge Magnet Wzre Co., 225
: S .W.3d 599, 603 (T ex.App —El Paso. 2005 orig. proceedmg), In re Dillard Departmenr Stores, ‘
Inc 153 S.W.3d 145, 149 (Tex.App.~El Paso 2004, ong proceedmg) (mandamus cases.
. .-addressmg trial court’s alleged abuse of discretion with respect to reseluuon of legal issues). A
trial court has no discetion in determining what the law is or in applying the law to the facts.
Walker, 827 S.W.2d at 840. 'Where the facts definitively indicate that a party is in violation of the
law, a trial court no longer possess_es discretion 'but. must enjoin:the violation. San Miguel v City

o Windcrest, 40 S;W.3d 104, 107 (Teic.App.--Sén Antonio 2000, no pet.); Priest v. Texas Animal

1
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3 'Health Com’n, 780 8 W,Zd 874 876 (T ex.App ~Dallas 1989 no wnt), City o Houston V.
_Memorzal Bend util. Co 331 S W 2d 418 422 (Tex ClV.App -Houston 1960, writ ref’d nre )
Consequently, a court abuses 1ts drscretlon if there-is a clear fallure ‘to analyze or apply the law -

" correctly. Walker, 827 S. W.2d at 840; Inre Dillard, 153 s W:3dat 148, '
| ISSUES |

' ISSUESONEANDTWO G e 1 B el R e e Y

- In Issues One and Two respecuvely, Cook asks o4,
. +€1) Does a Texas trial couu have the discretion to refuse to enforce the Texas :
Election Code; and enjoin corporate entities and labor orgamzatlons from jllegally
. providing res¢urces and-erganizing. recall election campaigns, desplte the = .
prohlbmons of .. Sectlon 253 094 of the Texas Election Code; and e
(2) Does a Texas trial court have the drscretron to refuse to enforce Texas electron .
‘laws prohlbltmg persons from making political expendmues in excess of $500
‘without forming a political committee, appointing-a campaign treasurer, and fthng
the appeintment with the appropriate-authority, as required by Sections 252.001,
253.002, and 253.031 of the Texas Election Code, .and refise to enjom such
violations? .

' .Advrsory opinions declde abstract questlons of law without bmdmg the: parnes Brown v. Todd,

3 53 S W.3d 297, 302 (Tex 2001) Under the separatlon-of-powers doctrine, courts are prohlblted
from issuing advisory oplmons, wlnch are a ﬁ.mctron -of the executive branch of government.
Texas Ass'n of Bus. v. I_'exas Air Cantrol Bcl, 852 S.W.Zd 440, 444 (Tex. 1993).

1ssues One and Two ask that we rule on abstract questions of law without application to the .
facts of this case, which-would bind the partxes Becaiise we are unable to render advisory
opinions on abstract questiorls of law without binding the parties, Issues One and Two- are

overruled Southwestern Elec Power C’o 12 Grant 73 8.W.3d 211, 223 (T ex. 2002), Brown, 53

© S.W.J3d at 302 However we. are not barred from recognizing and applymg relevant law;

12
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' meludmg the qﬁEStioh's oflaw rmsed wnhm Issues One and Two,.to resolve the remaining issues

properly.before us.
ISSUE THREE . = R
.In Issue Threg, Cook asks us to determine whether'the trial ceur_t abus.ed.;its discretion by

refusing to. grant his appliceﬁen for a: temporary -injunetion. If the, evidence '.shews .that an: -
'Electxon Cade wolatlon has. occutred or is- occumng and that Cook is bemg harmed or. isin danger

'_ of bemg harmed by the vxolatlon or threat of violation of the Elecuon Code prowmons, Cook is-

s M0L3028

entitled to appropnate mjunctlve rehef to prevent the v101at10n from. contmumg or occurring. .

TEX. ELBC CODB ANN § 273 081 (West 2010). No evidence of 1mm1nent harm meparable =

' injunetive relief, TEX. ELﬁc: Coj)B ANN. §-273.081 (We_st2010.); Marauder Coip., 301 S_.W.‘3d at

820; dvila, 252 5,W.3d at 648; West and Pydia, Inc, 212 S.W.3d at 519.
Texas Election Code § 253 094(t)
'Cook pleaded and argued two bases for mjunctxve relief under Section 273.081. Cook

first 'al.leged violations of Election Code Section’ 253.094(b) TBx ELEC Cobe ANN §

" 253.094(b) (Contribirtions Prohibited) (West Supp. 2011).

A corporation is restricted from making a'eampaign contribution from jts own property in

contiection with a measure-only electi’dn unless the cenfribution is made to a measure-only

comumittee. . TEX. ELEC. CODE ANN. § 253.096 (West 2010). - However, the Election Code also

specifies that a corporatioﬁ is prohibited from making political contributions in codnection with a

‘recall election, including the circulation and submission of petmons {0 call an election. TEX.

ELEC. CODE ANN. §253 094(b) (West Supp. 2011).

13
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A political eonﬁibliﬁop' includes -4 camwgn _@nﬁbuﬁbﬁ, which is deﬁneci a8 &
.eont-ibution to a candidate or political commlttee that is oﬂ‘efed- or given with the intent 't,h;t--it be
.. used in connectiori with a campaign for elective office orona meésure TF;X ELEC. COD'B’ANN § .
251 001(3) ®) (West 2010). A "contnbuuon” is deﬁned to mclude a dlrect or mduect transfer of
.money, goods; servwes, or any. otherﬂnng ofvalue Tex. ELEC. CobE ANN § 251 001(2) (West .

1201 0) ‘Whether a contnbutlon is: made before, dunng, .or after an electlon -does not affect 1ts
status as a campaign- contributlon. TEX. ELBc CoDE ANN § 251 001(3) (West 2010) Tn its -
'Campatgn Finance Guzde for Polmcal Committees, the. Texas Ethics Commission states that “A
contributlon of goods or services is’ an m kmd’ contnbutlon and hsts as examples ‘of such
“contributions donations ‘of moncy-to ~a:pohttcal-'comm1ttee and the donation of materials and labor
“for’ pnntmg campalgn sxgns A promlse to glve a political committee money after an eleotxon to ol
' pay debts mcurred in connectxon wﬁh an’ elecnon isa contnbutxon in the form ofa pledge
-A pohtlcal committee is deﬁned as a group of persons that has as a principal purpose
accepting polmcal contnbutlons or makmg polmcal expenditures and each poht;cal committee is
required to appoint a cémp.aigi: treasmer “TEX. EtEc. CoDR ANN: §§ 251.001 (1 2),252.001 (West
2010). A speciﬁc—pufpoee cpm__njﬁj:tee- is a political committee that. does not have among its
principal purposes those of a gepefaIinupose commnttee but does have among its principal
_purposes: (A) sub?orﬁng or oppdsiﬁg‘ehe-or moee candidates, all of whom are identified and are
seeking offices that are known, of measdres; all of which are identified; .(B) assisting one or more
. efﬁceholders, all of _fwhdm are idmﬁﬁed; or (C) supporting or opposing only one -candidate who is
uxﬁdentiﬁed or who is seeking an office that is uknown. | Tex. ELEC. CODE ANN. § 251.001(13)

\

7 Texas Ethics Comm:sswn, Campatgn Fmance Guide for Political Commmees, at 12 (Feb. 16, 2012) available at
: id C .pdf,

14
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(West 2010). ' "l‘he Ele‘cti(m -Cod'e' deﬁn‘es a “measure” 238 queetioh or'proﬁosal -Sdbmltted in in’
electmn for an expressmn of the voters wnll and mcludes the en'culanon and submiission of a =

g , petltlon to determme whether a question or proposal 1s required tobe submitted in an election for

~ an expression of the voters® wrll TEX. ELEC CODBANN § 251 001(19) (West 2010)
.  “To reeall -any- elected omcer of ﬂi_e*(}lt}."of El-Paso, a notice of intent to clrculate artecall e
; ;')elﬁt'ion'must"be.ﬁled with the Clty :cl,efk.-éﬁaagircuﬁted pétitions must be submitted-to the. City
. Clerk within sixty days of s"uch ﬁoﬁée‘ . .El" Paso ‘Tex., Ordinance 8066 (Juné 5 .1984) Afier -
.examination by the City Clerk, 1f the pehhon 1s found o be sufficient, the City Clerkis requlred to -
_'subtmt the. petmon to the Clty Councﬂ and 1f the oﬁcer does not resrgn, the City Councrl is '.
reqmred to order that a recall election be held at the next elecuon date permltted by law. El Paso,

- . Tex Ordinance 8066 (lune 5, 1984y, . 'I‘herefore, an elecnon to recall an elected officer of the
Clty .of El Paso, mcludmg"the 'crrculanon ~and : s_ubmlssxon of a recall petition, consfitutes a-
“measure” under the. Election Code. TBX(EhEé ‘Cc;bB ANN. § 251 001(19) (West 2010).

- Cook presented- evndence that WOL Church isa corporatlon and that the corporat:on s
| 5 website address i is ‘www tbm, org.” Cook showed both that Brown is the Presxdent and Chauman i
'of the Board for the WOL Church, a ‘corporatlon, and that Brown utilized the corporate website to’
ask for volunteers to cnrculate recall petmons in June 201 1. On July 1, 201 1, the website ptov1ded -
an electromc entry form whereby anyone who des:red to circulate a recall petition could reglster
_ through the website to:do so but-now mcluded;two drsclmmers stating that the website was owned
| 'b); Brown and not WOL Church and a stetement that the electronic form wes nota petition. On '
E - July 21,2011, the website edded a list of “[I]ocations of recall peﬁtiohs,” which included WOL

. Church and other corporations, a business, and an individual as well as the respective corporate

15
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'”ad‘dreSStrs-"and'phone nuﬁabers' Evidence was presenied that ‘on August 8, 2011, the websito
‘ posted a lmkfor the “[r]ecall of the Mayor and City Representathes,” and. that the dlsclarmer that ~
5 .the websrte wag owned by Tom Brown was removed .
L Brown mvoked his Frﬂh Amendment nght to remain silent when he was asked, among L
sl - other questlons, ift (l)the website was 1dent1ﬁed bythe name of WOL Church;«(2) WOL Church
) : i .was responsrble for the websrte and had worked thh TBM to pubhsh the mformatron posted. on_
..j July 21 201 1; 3)WOL, Church and TBM are: one and the same, @ through its website and use of
its premrses, WOL Church clrculated petitions to recall Cook, Byrd .and.Ortega; (5) WOL Church .
. advcrtlsed through the website that the pubhc could goto WOL Church to sign and circulate recall
.~petltJonS; (6) WOL Church provided rts facilities for- the srgnmg and- crrculatron of the recall -
'petmons (7) WOL Church partrcrpated in’ paymg for™ the reeall petrtxons, (8) in addition to
| 'hlmself other ofﬁcers or directors of WOL Church were clrculators of recall petmons and (9)
'WOL Church charges for the use of its facilities. In.civil proceedrngs, a trial court may draw an
' adverse inference agamst a party who mvokes the -Tight to remain_silent under the Fifth
Amendment. TEX R. EVID. 513(c); Bcpcter V. qumrgzanq, 425 US. 308, 318, 96 S.Ct. 1551,
-1558, 47 L.Ed2d 810 (1976);. -Wil-_Roye Inv. Co. I v: Washington Mut. Bank, FA, 142 S.W.3d
: 393, 405 (T ex. App --El Paso 2004, no pet.); Tex Cap. Securitzes, Inc. v. Sandefer, 58 S.W.3d 760,
779 (Tex.App.—-Houston [1st Dist,] 2001, pet. demed) —-
The Election Code does not define goods, services, or “thmg of value.” 1t is clear that .
WOL Church, a8 corporation, through the use of its website, promoted the circulation. of recall
petitions, created a portal whereby volunteers could register through 'WOL Church to eirculate

,petitions, provided the facility and personnel to assist in the signing and circulation of the recall

16-
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. petitions, and qéﬁﬁed the public that vocall pétitions were ai}ailable for s%gniﬁg at WOL Church.
The eﬁ&gﬁée establishes ;that WOL Chur(;h made campaigh cg;nﬁ'l'butibns from its own.prope_rty,in
; cohr’iécﬁon with a’measu're-only recall electiox; w.rithout‘pmper-ly- ma’ldng the éontributions toa
measure-only commiltee, TEX. ELEC CODBANN §253 096 (West 2010), and that woL Church a
: .corporatlon, made -a political contnbutlon in connection with -a recall. electxon, including the
by clrculat;on.and' submission o_f petitions to.call an electwn, and failed to miake such contribution to a-
political-committee-in violation of Sections 253 096 and 253.094(b) f the Election Code: Tex. "
ELEC. CODE ANN § §,253.o96' (West 2010), 253.094(b) (West Supp. 2011).
| ol 8 -Citizens 'bﬁfed : ' . i
 Appelioss' axgue, “Eveix assuming [Cook] is Totually correct the circulation and
submiséion of recall petitions by [corpdraﬁons]-'represenfs* core ‘F-irst Amendment activity” and
- falls wnhm the protectlon of the Supreme Court’s ruling i m Citizens United Citizens United v |
Fed. Election Comm Ny - U S, w-, —, 130 S. Ct. 876 913 917, 175 L. Ed 2d 753 (2010) .
In Citizens Umted v. Fed Electwn Comm’'n, the Umted States Supreme Court held that a
federal statutory restnctlon on “corporate independent expendltures” was unconstltutxonal, d
~The Supre_:mg Court also recognized that “Disclaimer and dlgclosurc. requirements may burden the
ability-.to speak, but 'they.‘impose no ceiling on campaign-rela’ted aétivities;’ .. . and ‘do not
‘prevent anyone ﬁ'om speakmg[ ]”’ Id at 914, citing Buckley v. Valeo, 424 US. 1, 64 96 S.Ct.
612,46 L Ed.2d 659 (1976) and McConnell v. Fed. Election Comm’ n, 540. U S 93 201, 203-209,
N 124 S.Ct 619,157 L. Ed2d 491 (2003). -
| - After Citizens United was decided, the Texas Legislature amendéd Section 253.094(b) to -

- omit restrictions upon corporations making “direct campaign expenditures™ under the Texas

17
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Election Code.** . Tex. ELEC. CODE ANN. § 253.094(b) (West Supp. 2011) as amended by Acts

2011, 82nd Leg., R.S.; ch: 1009, §§1; 2, 2011 Tex. Sess: Law Serv. (H.B. 2359) (West 2011).

In Ex ﬁa’rjte Eﬂis, a jiost-Cifz'zens- United case, the Texas Court of Criminal Appeals

determined that ._-Citz'z'ens" Uniited had no effect upon. the jurisprudence relating to corporate

contribitions.”. - I re-BHlis, 309:5.W.3d 71,91 (Tex.Crim.App. 2010). In considering vagueness-

and overbréadth-éhﬁil_engesto the constitutionality of Section 253.094 of the Election Code, which .-

we do, not récite__. -of-g@diess:hém, the Court noted that unless '_authoriééd by the Election Code,-

_corporéte: ppliﬁcal contnbutlons are prohibited but recognized that the Election Code permits a

| corporation to “make campaign contributions from its own property in connection with an election
" ‘on ameasure only to.-_é:ﬁbﬁﬁcal committee for suppoftfng or opposing rileasums ‘é)cclusively.” In
re Ellis, 309-S.W.3d at 87. Rejecting the constitutional challenges to the Election Code’s.

' corpox:ate-conti*ibuﬁon restrictions in Section 253.094, the Ellis Court held _that'a corporation inay

enjdy' several alternate aventies for p'olitical expression with respect to measures:

First and fnost obviously, a.corporation may contribute to a political committee
devoted exclusively to measurcs. Second, a corporation may create its own '

agreement made or other obligafion incurred, whether legally enforceable ornot, to make a payment. 'TEX. BLEC.
CODE ANN. § 251.001(6) (West 2010). An expendimre made by any person in connection with a campaign for an
elective office or on a measure is a “campaign expenditure.” TEX. ELEC. CODE ANN. § 251.001(7) (West 2010). A
campaigh expenditure that does ot coistitute a campaign contribution by the persori making the expenditure is a

““direct campaign expenditure.”  TEX. ELEC. CODE ANN. § 251.001(8) (West 2010). .In its Campaign Finance Guide

Jor Political Commiltees, the Texas Ethics'Commission notes that a political committe¢ must report any expenditure

"made from political contributions, even if the.expenditure is not for a campaign or officeholder pyrpose, and identifies

as examples of political expenditures the purchasing of stationery for fund-raising letters; the renting of a field to hold
a campaign rally, paying people to put up yard signs in connection with an election, a political contribution to a.

candidate or officeholder by apolitical committee, and payments to finance a political committee’s general operating -

expenses. Texas Ethics Commission, Campaigh Finance Guide for Political Committees, at 12-13 (Feb. 16, 2012)
-available at hitp://www.ethics state.tx.us. /guides/PAC ide.pdf. 3

"9 The defendants in Ellis had been indicted on-charges of unlawful acceptance of corporate political contributions and

monéy laundering and; in a petition for discretionary review before the Court of Criminal Appeals, asserted ds

erroneous the Austin Court of Appeals’ findings that Section 253.094 of the Texas Blection Code was neither

unconstitutionally vague nor overbroad. In.re Ellis, 309 5.W.3d at 75, 78 n.39. . ¢
: i 18 . _

8 Under the Texas Election Code, an “expeniditure” is a payment.of money or any other thing of value and includes an- .
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~political commmee, whrch can': then solicit contnbu‘uons from the corporation's L
' 'shareholders, employees, and their. families, and any contributions received may
- then'bé contributed without ‘beiiig subject to corporate- limitations;. ‘Finally, a
_corporation may make mdependent expenditures (e.g., buy its own issue ads), make
 press releases, and otherwrse ‘have its agents directly engage in. COmmumcatxon '
. wrth respect to a measure (or 2 candrdate, for that matter)
. TEX ELBC CODE ANN §§ 253 096 253 100 253 092 (West 2010), In re Ellis, 309 S.W 3d at
90-92, Regardmg the concept of issue advocacy, the Court determmed that regardless of whether
a measure is slated for electlon, creatlon of a corporate polmcal comrmttee for sohcltmg.
contnbutlons and makmg mdependent expendrtures the second and third averiues recogmzed in
Elhs, afford sufﬁclent avenues for corporate free expresswn TEX ELBC CobE ANN §§ 253. 092
© 253.096 (West 2010) In re Ellzs, 309 S. W 3d at 91-92 (mtemal crtatlons omitted).

Let us be clear The Electlon Cede has not and does not prohiblt any and all corporate
contnbuﬁons in connectron wrth recall electrons It merely prescrrbes the parameters under :
whrch contnbutlons may be made Appellees were not barred from pursmng the November 2010
ballot mmatlve through the speclal purpose committee known as EPTFV, nor were they banned

from speakmg They 3poke and spoke loudly They are not banned from speakmg NOW. They
fmust srmply follow the protocol estabhshed in the Election Code with wluch they are already
. familiar. All they needed to do was “re-pm-pose” EP’I'FV or create a new specral purpose
committee. “Why?” one mrght ask. Why are these procedures necessary‘7 Citizens Umted
. 'tells us precrsely why . ' '
" The First Amendment protects political speech; and drsclosure permits citizens and
shareholdeis to react to the speech of corporate entities in a proper way. This
transpatency enables the electorate to make informed decrsxons and give proper

weight to dlﬁ‘erent speakers and messages.

Citizais United, 130°S.Ct. at 916.
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Wlnle ﬁndmg that szens Umted was constltunonally empowered to speak, the Court
-also requued it to dlselose the 1dent1t1es of the partles who spoke In accordance w:th Citizens
" United, the Texas Electxen Code also requxres dlsclosure See- TEX. ELBC Cope ANN §
: 253 094(b) West Supp 2011) Vlolauons of Sectron 253 094(b) were estabhshed in the trial
court: below TEX. ELEC CODEANN § 253 094(b) (West Supp. 201 e
¥ | Texas Electzon Code §§ 253.003, 253,005, and 253031
Cook next alleged that Secuons 253 003, 253 005 and 253, 031 of the Electlon Code have i,
been vmlated 1o 'I‘Ex ELBC CODE ANN §§ 253 003 (Unlawfully Making or Acceptmg_ '
. Contnbutlon) 253.005 (Bxpendxture from Unlawful Contnbutlon), 253. 03l(b) (Contnbutlon and
i Expendxture without Campalgn Treasurer Prohibited) (West 2010) ' ' ‘
‘A corporatlon is restncted from makmg a campargn contnbution ﬁom lts own property in
connechon with a measure-only electron unless the contnbutmn is made to a measure-only
committee. TBx ELEC CODEANN § 253 096 (West 2010) A ‘measure” means a questxen or .
' proposal submltted inan electxon for an expresswn of the voters’ w1]l and includes the circulation
and submission of - a peutlon to detérmine whether a questxon or propesal is. requlred to be
submltted inan electlon foran expressxon of the voters’ w1ll Tex. ELEC. CODB ANN. § 251.001(1 9)
-(West 2010). :
A person may not knoWingly_ rhdke .h political contribuﬁdn nor knowingty accept a political

contribution the person knows to have been made in violation of Chapter 253 of the Election Code.

10 Appelleescomplam that Caok’s assertions regarding the alleged violations of Sections 252. 001 253.003, 253.005,
.and 253,031 were not properly before the trial court and are untimely. However, our review of the record reveals that
. Cook both presented evidence of these violations and made arguments in support of his request for relief regardmg
these specific violations during the temporary-injunction hearing, and pleaded the violations in his third amended
* petition filed on November 23,2011. The trial court did not enter its order denying the temporary injunction until
November 28, 2011, Moreover, our review of the record shows that Appeliants never objected to Cook’s arguments
when made nor to his pleadings prior to the trial court’s entry of an order denymg rehef )

20
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" Tex. ELEC. CODE ANN. § 253:003 (West 2010). A person is also-prohibited from knowingly -

making or authoriz‘irrg a -oo-l-fticﬂ--exlreii&iture wholly or partly from a political 'coﬁtribt_xtion ‘the

- (West 2010). A politicel commlttee is barre‘d ﬁ'ox'ir'lmowingly accepting political con&i‘butions' :
tota.lmg more than $500 and may not knowmgly make or authorize pohtrcal expendltures totalmg :

% mmore than $500 atatime When'a eampalgn treasurer appointment for the committeé is riot in. eﬂ'ect

TEX BLEC ‘CODE ANN § 253 O31(b) (West 2010) An ofﬁcer, dlrector, or other agent of a

. person knows to have been ma’de iri viclation of Chapter 253. TEX. ELEC. CODE ANN. §253.005 °

corporatlon who. commits an. oﬁ’ense~under Chapter. 253- Subchapter D of the Electron Code, -

which regulates corporate contnbutlons and e’xpendrtures, is pumshable for.the grade of offense

" b apphcable to the corporatron TEX. ELEC 'CODE ANN. §253 094(c) (West Supp. 2011). .

M. Webster -the treasurer of EPTFV testified dunng the temporary-mjunctlon hearmg'

o ‘that he had viewed and had attempted to study the Texas Ethics Commission materials regardmg

' -measure and in order to *.spend -more than $500 a. treasurer must be desrgnated for a

' specxﬁc-purpose commlttee ‘Webster testrﬁed that no new specific-purpose eommxttee was
: formed with respect to the efforts to recall Cook, Byrd and Ortega. He acknowledged that no
: appomtment or desrgnatron of a teasurer “of any’ speelﬁc-purpose comrmttee 1dent1ﬁed with

.anythmg other than EPTFV’s previous November 2, 2010, u'admonal-farmly—values ordinance

identified p,urpose, to expend more than $3,000 to support the recall efforts of Cook, Byrd, and

Ortega. When asked why he did not bring records of EPTFV’s contributions and expenditures to

' the heering,:Webster answered that he had not brought the records because he believed he could

21
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posmbly face cnmmal hablhty and mvoked his right to remain snlent from wlnch 1t is permissible
to draw an adverse inference. Tax. R EVID. 13(c); Bayter, 425 U S. a1.318, 96 8. Ct. at 1553,
‘ :. WiI-Roye Iny. Co I, 142. 8. W.3d at 405 Tex. Cap. Securities, Inc., 58 S.W.3d at 779 Itis
- : evxdent that violationis of Section 253.03 l(b) of the Electlon Code have occurred.
| Harm-or Danger of . Harm :
Havmg deteumned that provisions of the Electlon Code have .beén vmlated we next
oF cons:der whether Cook is being hanned orisin danger of bemg harmed by the v101atlons TEX.
, .ELBC CopE AN § 273.081 (West 2010). We conclude that he i5: | |
| Uncontroverted is the fact that Codk was, duly electzd by ehglble yoters to the ofﬁce of-
Mayor in a properly-cqnductcd election. Cook’s current term-pf office expires in May 2013 and,
'd_i_lé__to teirm Iﬁi@, hie is’ ineligible fér'.reelectidn. .'Appe;llegs gssenﬁally'cdﬁfend that the City 1s
g requireﬁ to call an elecﬁt.m to recall a duly—eiected officeholder based u'pon‘ the City Clerk’
cerhﬁcauon of illegally ﬁnanced circulated, and submltted petmons and conduct a recall election
. at taxpayer-expense because Cook, if recalled, may then challenge the legahty of the petitions and
bmay contest the. ﬂleggﬂy-called election. We do not agree. We .conclude that when,_ as herc, an
‘entity desmng to have its, voice heard in a recall effort, falls to gciher_e to statutes set forth in the
A -: ,State;Election.dee b); illegally .pTOCIiIiﬁg j;oetitions in viola;t'ioﬂ- of those statutes, thé, illegally
| _ procured petitions are invalid from their int;epﬁon-_ina.ismuch as they constitute the fruits of illegal
activity. The vio.la_.tion‘s are particula.rly'eg:regious when the qﬁdencé establishies that the entity
- was aware of and had adh&ed to thbsp same statutes in a prior effort to pbss a city.ordinance.
A corporation that has made politic:;ﬂ contributions in,conneﬁtion with a recall election in

" violation of the Election Code should not be permitted to benefit from its violations simply

2y
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because; the certification proceeshas occurred. While it. islt'rue that cnmmal pen'altiee may be‘l i
unposed _ttpon the corporation, such penalties do not address the fact that the corporation’s illegal
) " .conduct under the Election Code“act's to.di'seﬁﬁ'anchise those voters who elected Cook to his
oﬁice Cook tlmely sought Judtclal mterventton in an effort to enjom the City from usmg the
ﬁ'urts of WOL Church’s improper corporate eontﬂbutlons, including the circulation of the '
petmons, for the purpose of callmg the recall electlon But for the mal court’s acqmeseence tothe
.“wrll of the people,” _the 1mproper dxssolutlon of relevant portions- of the temporary restrammg
orderand the: denial of i injunctive rehef ‘the certification.would not have occun-ed and the electlon : |
; 'would not have been called Beeause the matter was one thatrcould have been and should have
-: ‘beens delclally resotv_ed rn»t:lm,e for the proponents to. correct deﬁmepexes without delayntg t_he
. 'electjoe, iqig.n‘etive relief was the proper reniedj to_prevént violations. from contmumg or
occurring and ot a election contest. . Blum, 997 S'W.2dat 263, |
| Moreover, we note that there isno ewdence in the record that certlﬁcatlon of petitions acts
to'do more than'certify that ehgible md1v1duals, in reqmsrte number, signed the petmons within the
proper' timeframe for doing so. A elerk’s certification of the petitions does not address whether,
-as here; a corporation hae made ixrrpmper contributions in connection with a recall election,
including the citculation and submission of peﬁtions,_iri wviolation of the Election Code.
- More than $3,000 has admittedly been expended by EPTFV in the recall effort. EPTFV’s
; purpose was identified as supporting a meétstxre-involving “traditiortal family tralues,” antl ina
November 2010 election, its purpose culminated. As no proper specific-purpose committee
- exists to support a measure to recall Cook artd'.no desrgnated treasurer therefor exists; we find that

Cook is harmed by these Election Code violations. TEX. ELEC. CODE ANN: §§ 252.001, 253.003,

23
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' 253 031(b) (West 2010)
Thus, wie find that the wolatlons of the Elec'aon Code in this case continue to occur, and as
“suoh we -aré authoxiz'ed by Section 273.081. to enjoin the continued wolatzon by appropriate -
injunctive relisf. - Tex. ELEC. CODE ANN. § 273.081 (Wést 2010). " '
_ : Abuse-.of Discretion :
7% -De'sﬁite having viewed- the etlidence in the light rost fai/orabl'e -to the trial court’s- order'-an’d- .
'- : mdulgmg eVery reasonabIe inference in its favor, we find the trial court’s order denymg mjunotlve |
: relief-is'so arbltrary as to exceed the bounds of reasonable dxscretlon Pharaoh Ol & Ga.s, Inc Bk
-.343 S'W~3d at=’f881 Because we - find that the error relates back to the time of the " nnproper
| dissolution of the temporary restralmng order, prior to the- presentment and certlﬁcatlon of the &
-petmons, we ﬁnd that all.of the recall petitions submitted to the C1ty Clerk are illegal and mvahd "

. The trial court was required to apply the law to the facts.” Walker, 827 S.w.2d at 840; In re
Dzllard 153 S. W ddat 148 'We find the trial court failed to do 50 here A number of the trial '
court’s comments throughout the proceedings below, such as “I don’t want to thwart . the will of :' ;

' the people,” and it “[d]oesn’t matter what I do or say, one s1de ot the other is going to appeal,”
md1cate an abdlcatlon of the judicial respons1blhty it had to enforce the laws ‘A trial court hasno
' dlscretlon in determining what the law is or in applymg the law to the facts Walker, 827 S.w.ad - |
at 840. As the trial court repeatedly stated, its_ reason for dissolving the temporary restraining
order.was that it did not wish to thwart the will of the peaple to recall its'clected offiials.
Because the 'facts deﬁnitiyely. indicate that a part)t is in violation of the law, the trial .co_m't'no
longer possessed discretion and was required to enjoin the violation. San Miguel, 40 'S.W.3d at "

107. . Here, the trial court’s actions hindered the judicial procesé and 'deprived Cook of the relief to
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which he was entiled. 'Ttis esseittal g the preservation'of the independe“nce-df'ﬂie'judiciary and

pubhc ‘clamor or' fear of cntlclsm. TexAs CODE OF JUDICIAL CONDUCT CANON 3B(2) It is

sxgmﬁcant, we: thmk, that the tnal court lost sight. of the fact that a proper apphcatlon of the lawto .

_l_{Z]Q__25/028

\ pubhc conﬁdenoe m the judicial proeess ‘that a Judge be faithful to the law and not be swayed by .

the facts in'this case does not act to bar 'quahﬁed voters from properly exe;'cls,mg-the_xr right to-seek -

a recall of -el'ec.téd.f ofﬁcehdlders, pmﬁded that such right is exercised in accordance with ﬁg

"provisions of thb}EIeétion Code.” -

Relief -

* Because Cook is being harmed by the City’s use of petitions illegally-procured bécgu‘sé of
“violdtions of théfEieoﬁOn_Code provisions, Cook is entitled to the appropriate injunctive relief to

prevent ﬂie.violaﬁons- from contimitig or ocourring. 'm;mzc CoDE ANN; § 273.081 (West.

201 0) We dlsagree with the'City Clerk’s assertion that the issues are moot because the’ petltwns

.have been aertlﬁed The illegal acts which mar the validity of the petmons cannot be made clean '
through the -cemﬁcz_mon process. . F.urthermore, the continuation of the illegal condupt cannot be

jusﬁiﬁed as_preservation of the status quo. In re Newton, 146 S.W.3d at 651; Houston

Compressed Steel Corp, 456 S.W.2d at 773.

- Appellees additionally argue that a court is barred from stOpping or delaying an election.

We are guided by the Texas Supreme Court’s analysis in Blum v. Lanier, 997 S.W.2d 259, 263

. (Tex. 1999). - In that case, Blum was not seeking to enjoin an election but to preverit the City from

using a vggue and misleading description of a proposed charter amendment. Blum, 997 S.:W.2d at

263. While agreeing that Blum had no right to delay an election, which would interfere with the

elective process in a manner contrary to the scparation-of-powérs doctrine, the Texas Supreme
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' .Court recogmzed that whxle an- mjunctwn that delays the election would be 1mproper,
T ~mJunct10n that faclhtates the electlve process may be appropnate * Blum, 997 S.W.2d at 263..
' Therefore, “if the matter is one that can be Judxcxally resolved in time to correct deficiencies in the -
.' ballot without delaying the electlon, then mjunetlve relief may provide a remedy that cannot be.
| adequately obtamed through an election contest.” Id at 263- 64 .
thle we recogmze that an mjunctxon to delay an election is not perxmtted, thisis premxsed .
.on the assumptlon that the reqms1te prehmmary acts were performed in accordanee w1th the.
provisions of the Election Code.- See_ Blum, 997 S,W.Zd at 263. ‘That assumptlen has been
disproven here %y _ ' : | LAt
Issue Three is sustamed Beeause we have sustained Issue Three, we need not address .
s ] ISSue Four Therefore, because the trial court’s action was so arbitrary that i it exceeded the bounds-
of reasonable dlscretlon-,‘ we reverse the trial court’s order denying i mjunctlve relief and render the |
judgment the tnal court should have rendered. Butnaru, 84 S W.3d at 204; Johnson, 700 S. W.2d.
at 918; Davis, 571 S.W. 2d at 861—62 Pharaoh oil & Gas Inc.,343 8. W 3d at 881; TEX. R. APP. P,
_ 43 2(c). The CityClerk is ordered to decemfy -and.:etu;n the 1_'~ecall petitions. Havmg mstructed
Ithe City Clerk to decertify the petltlons, no electlon thereon may be called or held. TEx ELEC..
CODE ANN. § 273.081 (West 2010) Appellees Motlon to strmss Injunctwe Claims as Moot

‘_ ﬁled in this Court on February 7, 2012 is
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February 17,2012

Before McClure, C.J., Rivera, J., and Antcliff, J.
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