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STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT 
 Case Type: Other Civil  

 

Denise Walker and Brian Walker, wife and 
husband, on behalf of themselves and other 
Minnesota taxpayers, 

Plaintiffs, 

v. 

Lucinda Jesson, in her official capacity as 
Commissioner, Minnesota Department of 
Human Services, 

Defendant. 

 
 

                       Court File No. 
                       Assigned Judge: 

 
 
 
 
 

COMPLAINT 
 
 
 

 

For their Complaint, plaintiffs state and allege as follows: 

INTRODUCTION 

1. This lawsuit seeks declaratory and injunctive relief to prevent the Department of 

Human Services, State of Minnesota (hereinafter “DHS”) from using public funds to pay for 

non-therapeutic abortions performed on indigent women.  

2. Article XI, Section I of the Minnesota Constitution states that “No money shall be 

paid out of the treasury of this state except in pursuance of an appropriation by law.” 

3. Minn. Stat. § 245.03, subd. 2, states that it is the duty of the Commissioner of the 

Minnesota Department of Human Services to “prevent the waste or unnecessary spending of 

public money.”  
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4. In 1995, the Minnesota Supreme Court ruled that “the State cannot refuse to 

provide abortions to MA 1 /GAMC 2 -eligible women when the procedure is necessary for 

therapeutic reasons.”  Doe v. Gomez, 542 N.W.2d 17, 32 (Minn. 1995)(emphasis added).3   

5. The Court’s decision in Doe v. Gomez (“Gomez”) authorizes DHS to appropriate 

funds for the purpose of providing therapeutic abortions for indigent women.  Gomez, however, 

does not authorize DHS to pay for non-therapeutic abortions.  The Court noted that: 

this court's decision will not permit any woman eligible for medical assistance to obtain 
an abortion “on demand.” Rather, under our interpretation of the Minnesota 
Constitution's guaranteed right to privacy, the difficult decision whether to obtain a 
therapeutic abortion will not be made by the government, but will be left to the woman 
and her doctor. 

Gomez, 542 N.W.2d at 32. 
 
6. Plaintiffs allege that DHS is funding non-therapeutic abortions on indigent 

women, in violation of the Gomez injunction and without any authorizing appropriation.  As set 

out below, this allegation is based on data obtained from DHS and the Minnesota Department of 

Health (“MDH”), including data detailing the justifications cited for abortions paid for with 

public funds.   

7. Plaintiffs allege, therefore, that DHS is violating Article XI, Section I of the 

Minnesota Constitution and Minn. Stat. § 245.03, subd.2, by paying for services, specifically 

non-therapeutic abortions for indigent women, without an appropriation by law. Plaintiffs seek 

relief on behalf of all similarly situated Minnesota taxpayers from Defendant’s waste and 

unauthorized expenditure of state funds. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 Medical Assistance. 
2 General Assistance Medical Care. 
3 See also Gomez, 542 N.W.2d at 19 (emphasis added): 

Our decision is only based upon this court's determination that a pregnant woman, who is 
eligible for medical assistance and is considering an abortion for therapeutic reasons, 
cannot be coerced into choosing childbirth over abortion by a legislated funding policy. 
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PARTIES 

8. Plaintiff Denise Walker is a resident of Minnesota who pays taxes to the State of 

Minnesota. Plaintiff Brian Walker is a resident of Minnesota who pays taxes to the State of 

Minnesota. Denise Walker and Brian Walker are wife and husband. 

9. Plaintiffs bring this action on behalf of themselves and other Minnesota taxpayers 

similarly situated. 

10. Defendant Lucinda Jesson (the “Commissioner”) is being sued in her official 

capacity as Commissioner of the Minnesota Department of Human Services.  The Commissioner 

is charged with the oversight of DHS disbursements of governmental funds for, among other 

things, health care for indigent individuals.  

JURISDICTION AND VENUE 

11. This action is brought under Article XI, Section I of the Constitution of the State 

of Minnesota.  Plaintiffs are Minnesota taxpayers seeking to restrain the unlawful disbursement 

of public funds, and bring this action on behalf of other Minnesota taxpayers similarly situated. 

12. Venue is proper in this district under Minn. Stat. §§ 542.03 and 542.09. 

FACTS 

13. Minnesota Statutes delineate limitations on the public funding of 

abortions.  Minn. Stat. §§ 256B.011, 256B.02, 256B.0625, subd. 16, 256B.40, 261.28, and 

393.07, subd. 11. 

14. In 1995, the Minnesota Supreme Court ruled that certain of these statutory 

limitations were unconstitutional, holding “that the State cannot refuse to provide abortions to 

MA/GAMC-eligible women when the procedure is necessary for therapeutic reasons.” Gomez, 

542 N.W.2d at 32. 
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15. Gomez extended the public funding of abortions performed on indigent women to 

include therapeutic abortions, but did not change the status of non-therapeutic abortions as not 

qualified for public funding. 

16. DHS expends public funds for abortions through MA/GAMC 4  and 

MinnesotaCare. DHS operates Minnesota Health Care Programs (MHCP).  MHCP includes MA, 

codified at Minn. Stat. ch. 256B, County Relief of Poor, codified at Minn. Stat. ch. 261, and 

MinnesotaCare, codified at Minn. Stat. ch. 256L. 

17. These two programs, MA and MinnesotaCare (collectively referred to herein as 

“Public Assistance”) have, after Gomez, separate criteria for abortion coverage.  

18. According to the DHS Provider Manual (the “Manual”), “Payment for induced 

abortions and abortion-related services provided to MA and GAMC recipients is available under 

the following conditions: 

• The woman suffers from a physical disorder, physical injury, or physical 
illness, including a life-endangering physical condition caused by, or arising 
from the pregnancy itself that would, as certified by a physician, place the 
woman in danger of death unless the abortion is performed 

• Pregnancy resulted from rape 
• Pregnancy resulted from incest 
• Abortion is being done for other health/therapeutic reasons. 

 
19. According to the Office of the Legislative Auditor’s Report #03-07, titled 

“Controlling Improper Payments in the Medical Assistance Program,” the DHS undertakes 

medical reviews to determine the medical necessity of “a sample of inpatient hospital services.” 

A true and correct copy of Report #03-07, pages 33-35, is attached hereto as Exhibit A and 

incorporated herein by reference. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4 General Assistance Medical Care (GAMC) was terminated effective March 1, 2011 by the 
State of Minnesota’s Medicaid expansion in conjunction with Governor Dayton’s Executive 
Order 11-01 and the Federal Patient Protection and Affordable Care Act, Pub. L. No. 111-148. 
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20. Since the vast majority of abortions are performed in outpatient facilities, it 

appears that DHS does not have a process for reviewing the medical necessity of publicly funded 

abortions.  On information and belief, DHS defers to the representations of the abortion 

providers, who have a direct pecuniary interest, in order to determine whether an induced 

abortion may be paid for with public funds.   

21. The Minnesota Department of Health (“MDH”) collects abortion data. Minn. Stat. 

§§ 145.4131 et seq. From the individual reports it collects, MDH issues annually the “Induced 

Abortions in Minnesota January – December [Year]: Report to the Legislature,” (the “Official 

Report”). Currently available public statistics date from October 1998 through December 2011.   

22. MDH compiles its Official Reports from data contained in the “Report of Induced 

Abortion” (the “MDH Form”), a form submitted to MDH by abortion providers for each abortion 

performed in Minnesota.  A true and correct copy of a blank MDH Form is attached hereto as 

Exhibit B and incorporated herein by reference. 

23. As required by Minn. Stat. § 145.4131, the MDH Form lists nine possible reasons for 

each abortion. The MDH Form instructs the abortion provider to check all reasons that apply.  More 

than one reason may be selected.  The statutorily designated reasons are listed at section 21, 

“Specific Reason for the Abortion,” of the MDH Form.  See Ex. B at 2.  Those specific reasons are: 

 Pregnancy was a result of rape, 
 Pregnancy was a result of incest, 
 Economic reasons, 
 Does not want children at this time, 
 Emotional health is at stake, 
 Physical health is at stake, 
 Will suffer substantial and irreversible impairment of a major bodily function if 

the pregnancy continues, 
 Pregnancy resulted in fetal anomalies, 
 Unknown or the woman refused to answer. 
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24. Based on the authority of the injunction issued by the Court in Gomez, DHS is 

authorized to expend public funds only for therapeutic abortions performed on indigent women.   

25. The MDH Form includes reasons that are both therapeutic and non-therapeutic.   

26. Plaintiffs allege that abortions performed for the following reasons, as listed on the 

MDH Form, could conceivably qualify as therapeutic within the scope of the Gomez injunction:  

 Pregnancy was a result of rape, 
 Pregnancy was a result of incest, 
 Emotional health is at stake, 
 Physical health is at stake, 
 Will suffer substantial and irreversible impairment of a major bodily function if 

the pregnancy continues, and 
 Pregnancy resulted in fetal anomalies. 

 
27. Plaintiffs allege that abortions performed for the following reasons, as listed on the 

MDH Form, do not qualify as therapeutic within the scope of the Gomez injunction:  

 Economic reasons, 
 Does not want children at this time, 
 Unknown or the woman refused to answer, 
 Other stated reason. 

 
28. According to the MDH Official Reports, 174,805 abortions were performed in 

Minnesota from January 1999 through December 2011.  The MDH Official Reports indicate 

that, for the same time period, 47,095 of these abortions (or 26.9%) were paid for by “Public 

Assistance.”  

29. Plaintiff’s counsel submitted an information request to MDH under the Minnesota 

Government Data Practices Act seeking the reasons listed for those abortions paid for by Public 

Assistance.  In response to that request, MDH produced a spreadsheet titled “Induced Abortion 

in Minnesota, 1999 – 2011: Reason for Abortion*5 where the procedure was paid for by Public 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5 *More than one reason may be selected by an individual patient. 
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Assistance.”  A true and correct copy of this spreadsheet is attached hereto as Exhibit C and 

incorporated herein by reference. 

30. Of the 47,095 abortions paid by Public Assistance from January 1999 through 

December 2011, at most 10,044 abortions were performed for reasons that could qualify as 

therapeutic under Gomez.6  Specifically:  

Reason Number 
Pregnancy was a result of rape 389 
Pregnancy was a result of incest 58 
Emotional health is at stake 5,136 
Physical health is at stake 3,922 
Will suffer substantial and irreversible impairment of a 
major bodily function if the pregnancy continues 

 
163 

Pregnancy resulted in fetal anomalies 376 

Total 10,044 
 
See Exhibit C. 
 

31. Because more than one reason may be selected by a provider completing the 

MDH Form, the number of actual therapeutic abortions may be overstated by the MDH data.  

32. During that thirteen-year period, DHS paid for at least 37,051 abortions 

performed on indigent women for non-therapeutic reasons (47,095 publicly funded abortions 

minus 10,044 putatively therapeutic reasons).  Less than 22% of the abortions paid for with 

public funds during this time period were authorized by the Gomez injunction.   

33. According to the MDH data, for that same thirteen-year period (1999 thru 2011), 

the following non-therapeutic reasons were recorded for publicly funded abortions: 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 Plaintiffs do not concede that all of these reasons qualify as therapeutic under the meaning of 
term as used in Gomez.   
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Reason Number 
Economic reasons 14,085 
Does not want children at this time 24,556 
Unknown or the woman refused to answer 10,412 
Other stated reason 9,287 
Total 58,340 

  
34. DHS has been expending public funds ultra vires, without appropriation, in 

violation of Article XI, Section I, of the Minnesota Constitution by paying for over 37,000 non-

therapeutic abortions performed on indigent women from 1999 through 2011.  

35. The MDH Form is not the only state form that abortion providers are required to 

submit.  DHS requires that abortion providers submit a “Medical Necessity Statement” in order 

to receive payment for these abortions from Public Assistance.  A true and correct copy of a 

blank Medical Necessity Statement is attached hereto as Exhibit D and incorporated herein by 

reference. 

36. The Medical Necessity Statement lists the following qualifying reasons for a 

publicly-funded abortion: 

1. The woman suffers from a physical disorder, physical injury, or physical 
illness, including a life-endangering physical condition caused by or arising 
from the pregnancy itself, that would, as certified by a physician, place the 
woman in danger of death unless the abortion is performed.  
 
2. Pregnancy resulted from rape. 
 
3. Pregnancy resulted from incest. 
 
4. Abortion is being done for other health reasons. 
 
5. Abortion is being done to prevent substantial and irreversible impairment 
of a major bodily function. 
 
6. Continuation of the pregnancy would endanger the woman’s life.  
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37. According to data provided by DHS, from 2006 through 2010, Minnesota 

taxpayers paid for 19,295 abortions for income-qualified women: 

Year Number 
2006 3,937 
2007 3,914 
2008 3,754 
2009 3,933 
2010 3,757 

Total 19,295 
  

A true and correct copy of this Report is attached hereto as Exhibit E and incorporated herein by 

reference. 

38. Of these taxpayer-funded abortions over that five-year period, the reason listed for 

19,226 of these abortions (99.7%) was #4 “Abortion is being done for other health reasons.” 

39. The MDH data for the same five-year period indicates that 19,625 abortions were 

paid by Public Assistance, but only 3,007 (15.3%) of these publicly funded abortions were 

performed for reasons that could qualify as therapeutic under Gomez. 

40. On information and belief, abortion providers are vastly overstating the number of 

publicly funded abortions being performed for “other health reasons,” a situation which has been 

compounded by DHS’ lack of meaningful review of the medical necessity of the abortions for 

which it has been paying.  As a result, the majority of abortions that have been paid for with 

public funds since at least 1999 have been performed for non-therapeutic reasons and in violation 

of the Gomez injunction.  

41. Despite the Court’s holding in Gomez that “this court's decision will not permit 

any woman eligible for medical assistance to obtain an abortion ‘on demand,’” that is precisely 

what has occurred, and continues to occur, in practice. 
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42. On information and belief, Minnesota spends approximately $1.5 million annually 

to fund abortions for indigent women.  

43. Plaintiffs, as taxpayers, are aggrieved by this wasteful and excessive government 

spending. 

44. Not only does DHS pay for too many abortions for indigent women, but also a 

disproportionate number of these abortions are performed on African American women.  

45. According to 2010 U.S. Census data, African Americans comprise 5.4% of the 

total state population. 

46.  According to the MDH compilation of abortion data, from 1999 through 2011, 

Public Assistance paid for 19,152 abortions performed on African American women.  Just over 

forty percent (40%) of publicly funded abortions were performed on African American women. 

A true and correct copy of this report is attached hereto as Exhibit F and incorporated herein by 

reference. 

47. Plaintiffs, who are African Americans, are especially aggrieved that the effect of 

this ultra vires spending is to disproportionately inhibit the growth of the African American 

population in this state. 

COUNT I 

EXPENDING FUNDS WITHOUT APPROPRIATION 

48. Plaintiffs reiterate the allegations contained in the above paragraphs as if fully set 

forth herein.   

49. The State of Minnesota has never appropriated funds to cover non-therapeutic 

abortions. 

50. Abortion funding for any reason other than a therapeutic reason falls outside the 

scope of the Gomez injunction.  Any expenditure of public funds for a non-therapeutic abortion has 
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been made in violation of the Gomez injunction, and without an appropriation, in violation of Article 

XI, Section I of the Minnesota Constitution and Minn. Stat. §245.03, subd. 2(1). 

51. On information and belief, DHS makes no independent review of whether an abortion 

that has been submitted to DHS for public funding was performed for a therapeutic reason. 

52. From 1999 through 2011, DHS has expended public funds to pay for over 37,000 

non-therapeutic abortions, without any authorizing appropriation.  DHS has expended approximately 

$14.9 million in public funds ultra vires for such abortions, in violation of Article XI, Section I of 

the Minnesota Constitution and Minn. Stat. § 245.03, subd. 2(1).  

53. Plaintiffs are entitled to declaratory relief under Minn. Stat. §§ 555.01 et seq. to halt 

these unconstitutional expenditures. 

54. Plaintiffs are entitled to preliminary and permanent injunctive relief requiring DHS to 

correct and eliminate the unconstitutional expenditure of public funds for non-therapeutic abortions. 

COUNT II 

DECLARATORY JUDGMENT 

55. Plaintiffs reiterate the allegations contained in the above paragraphs as if fully set 

forth herein. 

56. In 1978, the State of Minnesota acted to limit public funding of abortion to certain 

narrow reasons. Minn. Stat. § 256B.0625, subd. 16. The Supreme Court in Gomez broadened the 

definition of “therapeutic,” and required DHS to pay for therapeutic abortions for indigent women, 

enjoining the operation of § 245B.0625 to the extent it conflicted with the Court’s holding. 

57. The Gomez decision has proven unworkable in practice.  The distinction between 

therapeutic abortions, that must be paid for with public funds, and non-therapeutic abortions, which 

are not authorized for public funding, is too difficult to apply.  Its demonstrable effect is that tens of 

thousands of non-therapeutic abortions have been paid for by Public Assistance. 
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